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IN THE UNTIED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


MUNTERS CORPORATIOW 
(A Delaware Corporation), 


Plaintiff, 


Vv. 


BURGESS INDUSTRIES INCORPORATED ; 7§ Civil Action No. Y¢LL- 
(A Delaware Corporation) 


and Ji O62 CHAMELS AT Ere y 
BUFFALO FORGE COMPANY 


(A New York Corporation) 


Defendants. 
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COMPLAINT FOR A DECLARATORY 
JUDGMENT UNDER THE ANTITRUST LAWS , 

Plaintiff, Munters Corporation (hereinafter referred to 
as "Munters") by its attorneys Curtis, Morris & Safford, P. C., 
complains of Defendants, Burgess Industries Incorporated (herein- 
after referred to as "Burgess'') and Buffalo Forge Corporation (here- 
inafter referred to as "Buffalo Forge") and alleges as follows: 

I 
JURISDICTION AND VENUE 

1. This complaint is for a declaratory judgment to settle 
an actual and justiciable controversy between the parties hereto 
(28 U.S.C. §§2201 and 2202) arisirg under the Antitrust Laws of the 
United States, namely the Sherman and Clayton Acts (15 U.S.C. §§1, 2, 
14 and 15), and relating to a certain patent sublicense agreement 


between Munters and Buffalo Forge containing a field of use restric- 
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tion which Burgess contends is being used by Munters and Buffalo Forge 
to carry out antitrust violations. 
2. Jurisdiction is conferred upon this Court by Section 4 


Gf the Clayton Act (15 U.S.C: §15). 


nan on ; rn. lo 


3. Defendants transact business and are found within the 
Southern District of New York; and Defendant Burgess has appointed a 
resident agent for service in the Southern District of New York, The 
Corporation Trust Company, 277 Park Avenue, New York City, New York. 
Venue is proper in this Court under 15 U.S.C. §§15 and 22. 

i 
THE PARTIES 

4. Munters is a Delaware Corporation having a place of 
business at 1205 Sixth Street, Fort Myers, Florida. 

5. Burgess is a Delaware Corporation having a principal 
place of business at 8101 John Carpenter Freeway, Dallas, Texas and 
is authorized to transact business in the State of New York. On 
information and belief, Burgess is doing business in the State of 
New York and in this District and it has appointed as its registered 
agent for the service of process. The Corporation Trust Company, 277 
Park Avenue, New York, New York. 

6. Buffalo Forge is a New York Corporation having a prin- 
cipal place of business at 490 Broadway, Buffalo, New York 14202. 

On information and belief Buffalo Forge transacts business in this 
District and maintains offices for the conduct of such business at 


545 Fifth Avenue and 15 West 44th Street, City, County and State of 


New York. 


new 
CG Gu 


NATURE OF INTERSTATE TRADE 
AND COMI{ERCE 
Munters is the licensee of the following United States 
Patents: 

Patent Wo. Issue Date 

, , O02 July 20, 1966 
3,269,900 August 9, 1966 
3,395, 900 August 6, 1968 
J,0909,903 August 6, 1968 
3,450,393 June 17, 1969 
3,920,375 September 1, 1970 
3,574,032 April 6, 1971 
3,599,943 August 17, 1971 


(hereinafter the “licensed patents"). 


8. Munters holds its license under these patents from 
the patent owner AB Carl Munters (a Swedish Company whose address 
is Fack, $-191 Sollentuna 1, Sweden), to make, use and sell the 
inventions of the licensed patents; Munters also have the right to 
grant sublicenses under the patents. 

9. The licensed patents relate to a cross-fluted, corru- 
gated packing material which is suitable for a number of uses, such 
as for example as a fill material in liquid-gas contact apparatus, 
cooling towers, and evaporative coolers. 

10. Munters has worked with Buffalo Forge to develop new 
potential uses for the fill material which Munters produced and 


together they found the fill material to be highly suitable for use 


i] 
in cooling air for gas turbines. To encourage Buffalo Forge's uses 


of the fill material in this area Munters, on October G6, 1972, at tne 
request of Buffalo Forge granted a restricted exclusive sublicense 
under the licensed patents to Buffalo Forge. The sublicense authorizes 
Buffalo Forge to use and sell (but not make) the fill material solely 


in a specific "product use area" defined as * evaporative cooling 
0 UL 


applications for cooling air, where the cooling of the air is obtained 
by evaporation of moisture therein, for gas turbines having a minimum 
rated capacity of at least 500 horsepower and for the equipment 
connected thereto." A copy of the sublicense agreement between 
Munters and Buffalo Forge is annexed hereto as Exhibit 1. Portions 
of the agreement relating to the quantity minimums and specific prices 
for the fill material have been expurgated on the annexed copy of the 
agreement as that information is confidential and not relevant to the 
controversy in this action. 

1l. Munters has continued to manufacture the same type of 
patented fill material and sells it in interstate commerce to Buffalo 
Forge and to various other customers for uses in areas other than the 


specific "product use area" for which Buffalo Forge is sublicensed. 


~ 


- 12. ‘Burgess is a customer of Munters and purchases this 
same type of patented fill material from Munters for use in a variety 
of applications, other than the specific product use area licensed 
to Buffalo Forge. 

IV 


THE CONTROVERSY AND 
ALLEGED OFFEWSES 


13. On information and belief Burgess has taken Munters’ 
fill material which it stockpiled from prior purchases from Munters, 
which purchases allegedly had been for authorized uses, and used that 
fill material in the specific product use area for which Buffalo Forge 
is exclusively sublicensed. Further, Burgess has made or is making, 
or has offered to make, using Munters’ fill, an evaporative cooler 
for a gas turbine engine for a customer in the product use area exclu- 
sively sublicensed to Buffalo Forge. 


14. Buffalo Forge called the original unauthorized use of 


the fill material by Burgess to the ac ipntton of Munters and, at 


Buffalo Forge's demand, Munters informed Burgess of Munters' license 
arrangement with Buffalo Forge. Munters further demanded that Burgess 
make the following commitment to Munters whenever it purchased Munters’ 
fill, i.¢@. that: 

"The Munters fill product covered by this 

purchase order will not be used by Burgess 

Industries for evaporative cooling appli- 

cations for cooling air, where the cooling 

of the air is obtained by evaporation of 

moisture therein, for gas turbines having 

a minimum rated capacity of at least 500 

horsepower and for equipment connected 

thereto." 

15. Burgess has advised Munters that it intends to use 

Munters' fill material in the exclusive product area which Munters 
licensed to Buffalo Forge and either will not make the commitment or 
will so limit it to permit Burgess to use the fill in the Buffalo Forge 


exclusive product use area if it so elects. 


16. Burgess has further advised Munters that it considers 
the license agreement between Munters and Buffalo Forge to be invalid 
and unenforceable. 

17. Burgess has also informed Munters that it believes that 
the field of use restriction provided for by the sublicense agreement 
between Munters and Buffalo Forge is illegal as an attempt by Munters 
and Buffalo Forge to tie patented Munters fill material to unpatented 
apparatus, i.e. gas turbines, and therefore a violation of the anti- 
trust laws. 

18. Buffalo Forge, on the other hand, has demanded that 
Munters either stop selling its fill material to Burgess for any use, 
or obtain an absolute assurance that Burgess does not use the fill 
material in Buffalo Forge's exclusive product use area. 


19. Buffalo Forge has advised Munters that it believes the 


agreement between Munters and Buffalo Forge is valid and enforceable 


and that it does not constitute edthar.a patent misués or a violation 


of the antitrust laws. Buffalo Forge has threatened to bring action 
against Munters to enforce Buffalo Forge's exclusive sublicense and 
to recover alleged damages from Munters if ifunters sells the fill 
material to Burgess and it is used by Burgess in Buffalo Forge's product 
use area. 

20. Munters believes that its sublicense agreement with 
Buffalo Forge is good and valid at law and does not constitute a 
violation of the antitrust laws, however Munters is faced with the 
dilemma that if it does sell its fill material to Burgess, and the 
fill is used in the Buffalo Forge product usea area, it will be sued 
for breach of contract by Buffalo Forge and if it does not sell the 


fill to Burgess it will be sued by Burgess for damages under the anti- 


21. There is a real and justiciable controversy between 
the pacties which can only be resolved by this Court making a deter- 


mination of the validity of the exclusive sublicense granted by 


Munters to Buffalo Forge and whether or not Munters may refuse to 


sell fill to Burgess if Burgess refuses to recognize the exclusive 


rights granted to Buffalo Forge. 


PRAYER FOR RELIEF 

WHEREFORE, Plaintiff asks that: 

(1) This Court grant a declaratory judgment and adjudge 
and decree that the sublicense agreement between Munters and Buffalo 
Forge is good and valid at law and is enforceable. 

(2) This Court grant a declaratory judgment and adjudge 
and decree that Munters has not monopolized, and/or attempted to 
monopolize, and/or engaged in a combination or conspiracy to restrain, 
monopolize or attempt to monopolize in the United States the afore- 


said trade and commerce in cross-fluted, corrugated packing material 
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in violation of Sections 1 and 2 of the Sherman Act (15 U.S.C. §§1 
and 2). 

(3) This Court grant a declaratory judgment and adjudge 
and decree that the sublicense agreement between Munters and Buffalo 
Forge does not violate the antitrust laws of the United States. 

(4) This Court grant a declaratory judgment and adjudge 
and decress that Munters may lawfully demand from Burgess an under- 
taking and commitment that Munters patented fill material purchased 
by Burgess from Munters will not be used in the product use area 
exclusively sublicensed by Munters to Buffalo Forge. 

(5) This Court grant a declaratory judgment and adjudge 
and decrees that Munters may lawfully refuse to sell Munters patented 
fill material to Burgess unless Burgess agrees and abides by an under- 


taking and commitment that it will noc use such fill material in the 


product use area exclusively sublicensed by Munte.s to Buffalo 
Forge. 
(6) That defendants and all persons acting on their 
behalf be enjoined and restrained preliminarily, pending the outcome 
of this litigation, and permanently thereafter, from threatening 
legal action and asserting rights to relief against Munters under 
the antitrust laws or under the agreement between Munters and 
Buffalo Forge. 

(7) Munters recover the costs of this suit, including 
reasonable attorneys fees; and 

(8) Munters have such other and further relief as the 


Court may deem just and proper. 


September 1975 


New York, New York MUNTERS CORPORATION 


CURTIS, NORRIS & SAFFORD, B.S 
Attorneys for Plaintiff 


(| .e) 
(/A Membe 
530 Fifth Avenue 
New York, New York 10036 


212-682-7171 


Of Counsel: 
ohn A. Mitchell 
Pasquale A. Razzano 


AGI SEEM EN'T 
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THIS AGREEMENT, dated this 6th day of ‘October 


1972, by and between MUNTERS CORPORATION, a Delaware corporation, 


“having its principal offices at 1205 Sixth Street, Fort Myers, Florida 


33901 (hereinafter called "Munters Florida"), and BUFFALO FORGE CO: PANY, 
a New York corporation, having its principal offices at 490 Broadway, 


Buffalo, New York 14204 (hereinafter called "“Buffalo"). 


WHEREAS, Munters Florida now makes and sells a 
proprietary packing material for gas-liquid contact apparatus, referred 
to as Munters! Fill ana which is the subject of ‘several United States 
Letters Patent referred to herein as the "Fill Patents") ; 

WHEREAS, Munters Florida has the exclusive Fight: te 
make, use and sell the Munters’ Fill in the Product Use Area in the 
Exclusive Territory under the Fill Patents; 

WHEREAS, Buffalo has experimented with and intends 
to experiment further and to develop the application and use of Munters! 
Fill as a new competitive product in the Product Use Area and the 
parties agree that cooperation between said Parties is necessary 
during the period of experimentation, and during such period 
Buffalo must be assured of a Supply of Munters' Fill and Munters 
Florida is willing to mak- it exclusively available to Bullalo 


cin the Product Use Arca in the Exclusive Territory for a limited 


Period as hereinafter defined; and 
WHEREAS, Buffalo desires, upon having developed the 
use of Munters' Pill as a competitive product in the Product Use 


Area, to obtain the exclusive right under the Fill Patents for said 


use; 


NOW, THEREFORE, in consideration of the rutual Barun 
ments, promises and undertakings set forth herein, and for other good 
and valuable consideration, the receipt and sufficiency of which is 


hereby acknowledged by both Parties hereto, Munters Florida and 


Buffalo intending to be legally bound, agree as follows: 


ARTICLE T° Betinittons 
As used hereinafter the following terms shall have 
the following meanings, respectively: 
a) “Munters” Fill"). 5, orege« fluted, corrugated 
packing material produced commercially by Munters Florida for use 
presently outside the Product Use Area and disclosed in at least some 


Of the Fill Patents; - 


b) “Product Use Area": evaporative cooling appli- 
cations for cooling air, where the cooling of the air is obtained 
by evaporation of moisture therein, for gas turbines having a min- 
imum rated capacity of at least 500 Horsepower and for the @quip- 
ment connected thereto. 

c) "Exclusive Territory": the United States and 


its territories and possessions; 


d) "Munters' standard sclling prices and terms": 
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the selling ska: ihe terms charyed by Munters Florida for identical 
products offered for sale and/or sold to others py Munters Florida for 
use outside of the Product Use Arca; 

e) "Fill Patents": United States Lettcrs Patent 
under which Munters Floxida has the exclusive right to make, use 
and sell the Munters' Fill in the Exclusive Yerritory for use in 
the Product Use Arca and to sub-license others thercunder, said 
patents being set forth and identified in Appendix “A” attached 


hereto. 


ARTICLE II: Grant of License 


. 1. Subject to and to be effective when Buffalo shall 
have established the use of Munters' Fill as a competitive product 
for use in the Product Use Area, Munters Florida grants to Buffalo, 
under the terms of this Agreement, the exclusive right and ais 
license under the Fill Patents to use and sell Munters' Fill solely 
for use in the Product Use Area throughout the Exclusive 
Territory, and to sub-license others to use such licensed Munters' 
Fill obtained from Buffalo solely for use in the Product Use 
Area throughout the Exclusive Territory. Munte.s Florida 
resetves all other rights it may have under the Fill Patents 
for uses of Munters' Fill not within the Product Use Area. 

Nothing in this Agreement shall be interpreted or construed to 
grant te Buffalo or its customers any rights whatsoever to manu- 


‘facture Munters' Fill. 


2. Munters Florida represents and warrants to 


Buffalo that it possesses the right, title and interest suf ficiont 
to enable it to make the grant to Buffalo of the exclusive right 
and sub-license set forth above. 

: 3. Munters Flexida shall do no act which will 
interfere or restrict Buffalo's quict enjoyment of the exclusive 
right and sub-license granted herein, such as, for example, Munters 
Florida will not knowingly sell Munters' Fill to purchasers whose 
intended use falls within the Product Use Arca. 

ee This sub-license herein granted shall auto- 
matically become effective during the first term of this Agreement 
if and when Buffalo shall have developed the use of the Munters' 
Fill as a coftpetitive product and this shall be deemed to have 
eeourxed when Buffalo has actually purchased or placed firm orders 
with Munters Florida for a minimum of ten thousand (10,000) cubic 
feet of Munters' Fill for use in the Product Use Area as provided 
for hereinafter in Article V, Paragraph 1. If said minimum 
amount of Munters' Fill shall not have been purchased or firm 
- ordered, as herein provided, the grant of’ the sub-license as set 
forth in Article II, Paragraph 1 shall become effective at the 
| beginning of the second term of this Agreement on January l, 
1974 and continue so long as this Agreement shall be in effect, 
unless Munters Florida shall exercise its right of termination 
in accordance with Article VI, Paxayxraph 4, hercinafter. 


3- No royalty shall be payable by Buffalo to 
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Munters Florida under the sub-licensed Fill Patents, the partics 


having 


provided for minimum purchases and payments in Article V hercafter. 


ARTICLE III: Notice of License 

1. Munters Florida shall take the appropriate and 
reasonable action necessary to advise its employees, distributors, and 
purchasers of Hinwesn Fill of the exclusive areca of use granted to 
Buffalo herein. 

2. In the event that Buffalo shall bring to the 
attention of Munters Florida the fact that a purchaser, other than 
Buffalo, of Munters' Fill from Munters Florida, has used or sold said 
fill for use in the Product Use Arca in the Exclusive Territory, 
Munters att promptly inform said en of the exclusive use, 
sub-license endiee supply agreement granted to ioetnie hercin. A 


true and correct copy of said written notice shall be promptly 


sent to Buffalo. 


_ ARTICLE IV: Purchase Reguirement 

l. Buffalo desires to and shall, during the term of 
this Agreement, purchase from Munters Florida, and Munters Florida 
agrees to sell exclusively to Buffalo, a substantial portion of 
Buffalo's fill requirements for use in the Product Use Area in the. 
Exclusive Territory; and Buffalo will use Munters' Fill in the 
Product Use Arca in the Exclusive Territory exccpt when its cus- 
tomers desire other types of fill to be used. 

2. ‘The price to be charged and the selling terms 


to be granted by Muntcrs Florida to Buffalo shall be Munters' standard 


ee 
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prices and terms , in effect at the time an order is placed, sub- 
ject to a yearly price escalation of not more than seven percent (78) 
in the event that listed Munters Plorida prices shall have increased 
“at the time of delivery requested by Buffalo, said escalation to be 
effective only in the event that said delivery date is morc Chan six 


(6) months after the date of placing of a fixm order. 


ARTICLE V: Minimum Purchase Recquixements 
LLL Ltn sete eee eran eS 


1. Buffalo shall purchase from ilunters Florida a 
minimum of - * cubic feet of Munters! Fill prior 
to the end of the first term of this Agreement on December oly bere 
Such minimum purchase amount shall include all firm orders placed by 
Buffalo prior to December 31, 1973 requiring delivery by December 31, 
1974. If Buffalo fails to Purchase or place on firm order such mini- 
mum amount by adios 31, 1973, Buffalo gsnall Pay to Munters Florida 
the sum of for cach cubic foot less than 
cubic feet which it has not purchased or placed on firm orders by 
that date. : we 

2. If the first term of this Agreement is extended 
for a second term from January 1, 1974 to December chy 1075, during 
Said second term Buffalo shall purchase from Munters Florida, or place 
on fixin SeGaxs fox delivery before December 31, 1976, a minimum of 

a ; cubic feet of Munters! Fill prior to 


December 31, 1975. If Buffalo fails to purchase or firm order such 


minimum amount by December 31, 1975, Buffalo Shall pay to Munters 


ae 


Florida the sum of for cach cubic foot of tunters! 
) than cubic feet which it has not purchased 
or placed on firm orders during said second term by that date, 


3. I£ the tera of this Ayreement is extended for 


a third term from January 1, 1976 to December 31, 1977, during said 


third term Buffalo shall purchase from Munters Florida or place on firm 
Orders for delivery before December oy 2978, - InLnimum of 

‘cubic feet of Munters' Fill Prior to December 31, 1977. rf 
Buffalo fails to purchase or firm order such a minimum amount by 
December 31, 1977, Buffalo shall pay to Munters Pierida for each i. 
cubic foot of Hunkeets Fill less than cubic feet — 
Which it has = purchased or placed on firm order during said third 
term by that date. 

4. The parties agree that it may be nueceuilies to 

extend this Agreement for a fourth or a fifth term to December 31, 1979 
and December 31, 1981. In the event that Buffalo elects to so extend 
is meeeaink the minimum amounts of Munters’: Fill to be purchased or 
Placed on firm order during each term shall be 
cubic feet. The firm orders for the fourth period must call for 
delivery by December 31, 1980 and for the fifth period by December 31, 
1982. If Buffalo fails to purchase or order the minimum amounts for the 
fourth and fifth terms by Pacerer! 31, 4975 and 1991, respectively, 
Buffalo Shall pay to Munters Florida for @ach cubic foot of 


Munters' Fill less than cubic feet which it has < 
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not purchased or placed on firm order during cach said fourth and 
_. £ifth terms by said dates. 

5- Any amounts of fill over and above the required 
minimum Hurcheved or placed on “firm order during any period may be 
carried over as a credit towards the required minimum anounts, as 

eed tueee in this Article V and Paragraph 5, Article VI, tor. the next 


. term of this Agreement. 


6. If any minimun Payments are required to be made 


by Buffalo to Munters Florida under the provisions of this section, 
Said payment(s) shal] be made not later than the last day of February 
in each of the years 2974, 1976, 1978; 1980 ana 1982, ££ applicabie. 
« 7. In the event that Buffalo shall cancel any | 

Orders once accepted by Munters Florida, Buffalo shall pay to iilunters 
‘Pineide a cancellation charge equal to the direct cost of labor and 
materials actually expended towards the manufacture of goods for the 
cancelled order, plus Munters Florida's Overhead percentage on direct 
‘labor and materials in effect at the time of cancellation, and a pro- 
rata share of the profit Munters Florida would have realized on the i 
chmpiated Order. The pro-rata share of such payments to the contract 

’ “price of the fill shall be multiplied by the number of cubic feet of 
the order and the resulting number of cubic feat allowed towards 
minimum purchase requirements. In the event that said cancellation 
‘shall reduce the amounts of fill for any term below the minimum pur- 

_ chase requirements, Buffalo shall in addition pay to Munters Florida 
the: sum of for each cubic foot Said amounts are below the 


minimum requirements. 


ARTICLE VI: Term and Termination 
a. | The Seek tome of this Aygrecment shall extend 
to December 31, 1973. Second, third, fourth and £ifth terms of two 
‘years each extending in total to December 31, 1981 may be added at the 
. Option of Buffalo provided Buffalo has complied with Article v relating 
to minimum purchases or firm orders, and any minimum payments. 
2. Notice of the addition of further terms after 
‘the first term shall be given to Munters Florida in writing not 1258 
than three (3) months prior to the termination of the prior term if 
Buffalo desires to extend said aa If no notice of term extension 
given by Buffalo and this Agreement is not terminated at an earlier 
time as provided herein, this Agreement will terminate automatically 


at the end of the then-current term. 


3. Not withstanding any other provisions in this 


Agreement, Buffalo shall have the right to terminate this Agreement as 


follows: During the first term of this Agreement, Buffalo shall have 


the right to terminate this Agreement on December 31, 1972 upon payment 
to Munters Florida the sum of less a 
deduction of for each cubic foot of Munters’ Fill purchased by 
Buffalo or placed on firm orders by that time for delivery not later 
than December 31, 1972. Buffalo may also terminate this Agreement on 
June i. 1973 upon payment to Munters Florida of the sum of 

, less a deduction of ' for each 
cubic foot of Munters! Fill purchased by Buffalo or placed on firm 


orders for delivery by December 31, 1973. 


4. In the event that buffalo has not purchased by 
December 31, 1973 or placed’ on firm orders by that date for delivery 
by Decembcr 31, 1974, a ‘ cubic fcet 
of fill, Munters Florida, at its option, may terminale this Ayreement 
and any rights granted hereunder to Buffalo for the exclusive use of 
Munters' Fill in the Product Use Area in the Exclusive Territory. 
Not withstanding the right of Buffalo to’extend this Ayreement, for 
a second term as provided in this Article VI, in the event that 
Munters Florida elects to terminate this Ayreement as provided tor 
in this Paragraph 4, it shat give wirbbad notice to Buffalo to 
that effect no later than sidney 31, 1974 and said Agreement shall 
be considered to be terminated retroactively to December $1, i973. 
“» §. Munters Florida shall have the right at the com- 
pletion of the second, third and fourth terms of this Agreement to ter- 
Minate the right granted hereunder to Buffalo for the exclusive use of 
‘Munters! Pill in the Product Use Area in the Exclusive Territory, in 
the event that: (a) Buffalo has neither purchased during the second 
to or placed on firm orders for delivery by December $3, 4976, a 
minimum of | Cubic [eet of £111, nora 
minimum total of. ) eubie feet of £111 
during the first and second terms; (b) that Buffalo has neither 
purchased during the third term or placed on firm orders for delivery 
by December 31, 1978, a minimum of oueae % 
feet of fill,-‘nor a minimum total of cubic feet 
Of fill during the first, second and third terms; or (c) that Buf£alo 


has neither purchased during the fourth term or placed on firm orders 


& for delivery by December 31, 1980, a minimuin of 


,cubic fcet of fill, nor a minimum total of 


. cubic feet of f£ill..during the first, second, third . 
f 


and fourth terms. Not withstanding the right of Buffalo to extend this 
Agreement for third, fourth and fifth terms as provided in this 
Article VI, in the event that Munters Florida elects to terminate this 
Agreement as ;, rovided for in this Paragraph 5, it shall give written 
notice to Buffalo to that effect no later than the 3lst day of January, 
1976, 1578 and 1980 for the preceding term and said Agreement shall be 
considered to he texminated retroactively to the preceding 3lst day 
of December. _ ' 

6. In the event that during any term of this Agree- 
ment, a third party sells and/or uses a fill product in the 
Product Use Area which infringes any of the sub-licensed Fill 
Patents and said party substantially competes with Buffalo in the 
Sale and/or use of Munters' Fill in the Product Use Area, and, 
Within six (6) months after Munters Floric: has seeeived written 
notice of the infringement from Buffalo, Munters Florida does not 
commence suit for patent infringement or otherwise act to prevent 
such future sales or use of said product by said third party, 
Buffalo shall have the right to terminate this Ayreement on thirty 
(30) days written notice. If this Agreement is so terminated on 
his ground, Buffalo shall have no further obligation to Munters 
Florida except to pay for the Munters’ Fill purchased and 
received by buffalo or placed on firm orders as of the effective date 
of termination, subject to the cancellation provisions of Article V, 


Paragraph G6, and/or a pro-rata of the minimum amounts due under this 
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Agreciment as of the date of notice of said infringement 
to Munters Florida by Buffalo. In the alternate, after 
the first term, Buffalo may elect not to terminate this 
Agreement in the event Munters Florida does not’ commence 
suit, but instcad cxercise an option to have the required 
minimum purchases set forth in Article V for subsequent 


terms, reducec by one-half so long as the infringement - 


exists, the iniringing third party substantially competes 


with Buffalo and Munters does not commence suit or other- 
wise act to prevent such future sales or use of said 
product by said third party. \ 


«a 


If Munters Florida elects to file a suit upon 


ry 


notice from Buffalo it need not file any additional suits 
upon further notices from Buffalo relating to other 
parties, so long as one suit is pending. [In any litigation 
involving the sub-licensed patents Buffaio and Munters 


Florida agree to cooperate. 


7. %If any claim of any of the sub-licensed 
patents shall be held invalid or not infringed in any 
litigation involving a third party by a final judgment 
of a United States Court of competent jurisdiction from 


which no appeal or petition for certiorari can be taken, 


' Buffalo Shall have the benefit of such final judgment to 


the same extent as said third party. 


8. In the event that either Party shall default 
in carrying out any of the conditions or provisions of this 
Agccement, the other Party may terminate this Agreement on 
thirty. days' (30) written notice to the defaulting Party unless 
Said default shall be curea within thirty (30) days after notice 
of said default is received by the defaulting party. In the 
event that a Party shall commit the same default a second time 
in not carrying Out any of the conditions Or provisions of 
this Agreement, the other party May terminate the Agreement 
forthwith on thirty (30) days' written notice .to the defaulting 


° 


party. 


"9. If Buffalo shall be prevented from using 
. the Munters' Fill in the Product Use Area in a substantial 
Portion of the Exclusive Territory, by order Or judgment of a 
‘court of competent jurisdiction from which no appeal or petition 
for certiorari can be taken, Buffalo may terminate this Agreement 
on thirty (30) days' written notice to Munters Florida, 
this Agreement is so terminated on this ground, Buffalo shall 
have no dislnaniayi obligation to Munters Florida except to pay for 
the Munters! Fill Purchased and received by Buffalo and/or a 
pro-rata share of the minimum amounts duc under this Agreement 


as of the effective date of ddemination, 


-@ 
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10. In the event that cither party shall become 
bankrupt or insolvent, or there is an appointment of a receiver in 
bankruptcy for said party (and said appointment is not discharged 
“within sixty (60) days) or there is an assignment by a party for the 
benefit of creditors, the other Party may terminate this Agreement 


on sixty (60) days' written notice to the party. 


ARTICLE VII: Miscellaneous 
coe tie Ves plat vadatlintbntna dchdcdetboc aaah 


1. This Agreement may not be assigned by ecither 
party without the written consent of the Other party, except that 
it may be assigned by Buffalo to any of its wholly owned subsidiaries, 
Or by Munters Florida to a corporation inte which Munters Florida ~ 


shall merge or consolidate, or to which hinteks Florida shall transfer 


Substantially all of its assets, or to a wholly owned subsidiary of 


Munters Florida. 


2. If Munters Florida shall make any improvement 


in the Munters' Fill and makes such improvement commercially avail- 
able to others, Buffalo shali have the right to include such 
improvement in the Munters’ Pill furnished by Munters Florida for 
use in the Product Use Area in the Exclusive Territory. If Munters 
Florida shall hereinafter obtain any rights under any United States 
Letters Patent relating to the use of Munters' Pill containing said 
improvements, said patents shall be included in the sub-licensed 


patents to Buffalo so long as this Agreement shall be in effect. 


@ io Gg 25 
~14- 


es onre-~ - - thet cha Aten 
RII RIT ET ne ce ere eon 
_ RRR IN er pe prereset pati tN he RECEP ene ee am ih BO kee 


\ 


3. If Munters Florida shall during the time this 
sg Agreement is in effect receive any orders for Munters' Fill knowing 


Said fill is intended for use in the Product: Use Areca in the 


Exclusive Territory, it shall not accent or Lill the orders and 


shall so advise Buffalo of these orders. 
4. This Agreement shall take effect and shall 


be construed in all respects in accordance with the laws of the 


State of New York. 


a) 


"$3. Shoauld either party fail to perform any of 

.its obligations hereunder and should said party fail for a period 
of thirty (30) days to correct any such failure to perform or 
default called to its attention in writing by the other party, the 
parties hereto agree that, within thirty (30) days after said first 
thirty (30) day period, the complaining party may demand that any 
controversy arising out of or relating to said default or breach of 
this Agreement, shall be settled by Arbitration in accordance wita 
the rules of the American Arbitration Assuciation, and judgment 
“upon the award may be entered in any Court having jurisdiction 
thereof. The Arbitration shall take place in New York City, New 
York. 

6. In the event that Munters Florida elects to 
grant a similar agreement to a third party for a territory to include 
either the Dominion of Canada or the Republic of Mexico, Munters 
Florida shall give thirty (30) days' written notice of such intent 


to Buffalo and Buffalo shall have the right of first refusal for 


Said territorics on terms and conditions at least as Savorable as 
those for the Exclusive Territory or the terms and conditions 


” 


offercd a third party. 

LP Any notice or report, required to be given 
under this Agreement by one party to the other shall be deemed te 
have sufficiently been given or made if given in Writing, by per- 
sonal delivery or by certified or registered mail with postage pre- 
‘paid addressed to the party to whom notice or report is given or 
made at the address above given. 

8. The foregoing Paragraphs represent the entire 
agreement between the parties with respect to the Subject matter of 
this Agreement and it may be amended only by a.writing duly executed 


by each party in the same monaner as this agreement is executed. 


In Witness Whereof, the parties have executed this Agreement as of 


the date above written. 


MUNTERS CORPORATIOW 
_ATTEST: 


a ed 


/ 4 
U. President é 


BUEFALO FORGE Company 


An 2 IC. i 


: President 
(Seal) Geli” .. 
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APPENDIX “A" 


Muntav:s No. U.S. Patent No. Issued yeha ts 


M 1257 3,262,682" July 26,1966 Contact Bodies for Liquid 
. and Gas 


M 1271 3,450,393 + June 17, 1965 Gas and Liquid Contact 
Apparatus 


M 1273 3,265,550 “ Aug. 9, 1966 Gas and Liquid Contact 
Body 


1284 - 3,395,903 Aug.’ 6, 1968 Air and Water Contact Body 
, as Employed in Cooling 
Towers 
3,574,032 Apr. 6, 1971 Contact Body for Water 
. and Air as Employed in 
Cooling Towers 
37395,900. Aug. 6, 1968 Water Distribution System 
3,526,393 - Sept. 1, 1970 Cooling Tower 


3,899,943 — Aug. 17) ISTL Gas and Liquid Contact 
Apparatus 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


MUNTERS CORPORATION 
Plaintiff 


Civil Action No. 75 CIV. 4622 


BURGESS INDUSTRIES INCORPORATED 
and BUFFALO FORGE COMPANY 


BEFORE JUDGE TENNEY 


Peer ee ee ee et ee ee ee ee ee et 


Defendants 


ANSWER OF BURGESS INDUSTRIES INCORPORATED 
eee SS NEUREORATED 


Defendant, Burgess Industries Incorporated (hereinafter 
referred to as “Burgess"), answers the Complaint herein as 
follows: 

1. Answering paragraph 1 of the Complaint, admitted. 

2. Answering paragraph 2 of the Complaint, admitted. 

3. Answering paragraph 3 of the Complaint, admitted. 


4. Answering paragraph 4 of the Complaint, Burgess is 


without knowledge or information sufficient to form a belief as 


to the truth of the averment that Munters is a Delaware corpora- 
tion but admits that Munters has a place of business at 1205 
Sixth Street, Fort Myers, Florida. 

5. Answering paragraph 5 of the Complaint, admitted. 

6. Answering paragraph 6 of the Complaint, Burgess is 


without knowledge or information sufficient to form a belief 
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as to the truth of the averment that Buffalo Forge is a New 
York corporation but admits the remaining allegations of 
Paragraph 6. 

7. Answering paragraph 7 of the Complaint, based on 
present knowledge, admitted. 

8. Answering paragraph 8 of the Complaint, Burgess is 
without knowledge or information sufficient to form a belief 
as to the truth of the averment. 

9. Answering paragraph 9 of the Complaint, \adactted. 

10. Answering piragraph 10 of the Complaint, Burgess 
is without knowledge or information sufficient to form a 
belief as to the truth of the averment that Munters has 
worked with Buffalo Forge to develop new potential uses of 
the fill material, or whether the purported License Agreement 
of October 6, 1972, was entered into to encourage Buffalo 
Forge's use of the fill material. Burgess admits that an 
expurgated copy of what is believed to be the agreement 
between Munters and Buffalo Forge is annexed to the Complaint 
as Exhibit 1, and denies the remaining allegations of paragraph 


10. 


ll. Answering paragraph 11 of the Complaint, Burgess 


is without knowledge or information sufficient to form a 
belief as to the truth of the averment that Munters has sold 
only to Buffalo Forge for use in the "Product Use Area" and 
to various other customers for uses in areas other than the 
*Prokiet Use Area". Burgess admits that Munters manufactures 


the fill material and sells it in interstate commerce to 


| 
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Buffalo Forge and others. Burgess denies that a lawful sub- 


| License is extended by Munters to Buffalo Forge by the agreement 


| of October 6, 1972. 


12. Answering paragraph 12 of the Complaint, admitted. 


13. Answering paragraph.13 of the Complaint, Burgess 


| admits that it has taken stockpiled fill material acquired 


| 


from Munters and has used it in the "Product Use Area" pur- 
portedly licensed to Buffalo Forge, and further admits that 

it has made or is making or has offered to make, using Munters 
fill, an evaporative cooler for a gas turbine engine for a 
customer in the “Product Use Area” purportedly exclusively 


sublicensed to Buffalo Forge, but denies the remainder of 


the allegations of paragraph 13. 


14. Answering paragraph 14 of the Complaint, Burgess is 
without knowledge or information sufficient to form a belief 
as to the truth of the averment that Buffalo Forge called 
the use of fill material by Burgess to the attention of 
Munters, but admits that Munters has informed Burgess of 
Munters license arrangement with Buffalo Forge (save and 
excent for certain expurgated portions) and that Munters has 
demanded that it make the commitment detailed in paragraph 14 
of the Complaint when purchasing Munters fill. 

15. Answering paragraph 15 of the Complaint, admitted, 
except that Buffalo Forge does not, through any lawful rela- 
tionship, have an "Exclusive Product Use Area”. 


16. Answering paragraph 16 of the Complaint, admitted. 
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17. Answering paragraph 17 of the Complaint, Burgess 
admits that it has informed Munters that it believes that 
the alleged "Field of Use Restriction" provided for by the 
purported sublicense agreement between Munters is illegal and 
is an attempt by Munters and Buffalo Forge to tie patented 
Muniers fill material to unpatented apparatus, i.e., gas 
turbines, but denies that it has informed Munters that such 
is a violation of the antitrust laws, although it believes 
that such is a violation of the antitrust laws. 

18. Answering paragraph 18 of the Complaint, Burgess is 
without knowledge or information sufficient to form a belief 
as to the truth of the averment. 

19. Answering paragraph 19 of the Complaint, Burgess is 
without knowledge or information sufficient to form a belief 
as to the truth of the averment. 

20. Answering paragraph 20 of the Complaint, Burgess is 
without knowledge or information sufficient to form a belief 
as to the truth of the averments, but admits that Munters is 
accurate in its belief that if it does not sell to Burgess 
that Burgess will sue for damages under the antitrust laws. 


21. Answering paragraph 21 of the Complaint, admitted. 


WHEREFORE, defendant Burgess asks that this Court adjudge 


and decree that: 
l. the so-called sublicense agreement between Munters 


and Buffalo Forge is invalid and unenforceable; 


Munters and Buffalo Forge have engaged in a combina- 
tion or conspiracy to restrain trade and commerce 

in devices for conditioning air charged to gas 
turbines which devices employ a cross-fluted, 
corrugated packing material in violation of 

Section 1 of the Sherman Act (15 U.S.C. §1); 

Buffalo Forge has attempted to monopolize trade 


and commerce in devices for conditioning air 


charged to gas turbines which devices employ a 


cross-fluted, corrugated packing material in 
violation of Section 2 of the Sherman Act (15 
U.S.C. §2); 

Munters must supply cross-fluted, corrugated 
packing material to Burgess on the same terms as 
it is supplied by Munters to Buffalo Forge and 
others; 

Burgess recover the costs of this suit including 
reasonable attorneys fees; 

Burgess be awarded threefold the damages sustained 


by At pursuant to 15 U.S.C. §15. 


BURGESS INDUSTRIES INCORPORATED 


ssl 
gan, Finnegan, Pine, 
Foley & Lee 
345 Park Avenue 
New York, New York 10022 
212-758-4800 


ATTORNEYS FOR DEFENDANT 
BURGESS INDUSTRIES INCORPORATED 


OF COUNSEL: 


James A. Knox 

George W. Fazakerly 

Vial, Hamilton, Koch, Tubb, 
Knox & Stradley 

i5th Floor 

Republic National Bank Tower 

Dallas, Texas 75201 


V. Bryan Medlock, Jr. 

Richards, Harris & Medlock 

2420 Republic National Bank Tower 
Dallas, Texas 7TS20L 


CERTIFICATE OF SERVICE 


I hereby certify that on the 13th day of November, 1975, 
a true copy of the foregoing ANSWER OF BURGESS INDUSTRIES 


INCORPORATED was served, by first-class mail, postage prepaid, on: 


John A. Mitchell, Esq. 

Curtis, Morris & Safford 

530 Fifth Avenue 

New York, New York 10036 
Attorney for Plaintiff 


and was served, by first-class mail, postize prepaid on: 


Joseph W. Burns, Esq 

Burns, Van Kirk, raenk & Kafer 

521] Fifth Avenue 

New York, New York 10017 
Attorney for Defendant 
Buffalo Forge Company 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


MUNTERS CORPORATION 
(A Delaware Corporation), 


Plaintiff, 
CIVIL ACTION NO. 


v. 75 Civ. 4622 


BURGESS INDUSTRIES INCORPORATEL 
(A Delaware Corporation) 


an 
BUFFALO FORGE COMPANY 


(A New York Corporation), BEFORE JUDGE TENNEY 


Defendants. 
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John A. Mitchell, Esq. 
Curtis, Morris & Safford 
530 Fifth Avenue 

New York, New York 10036 
Attorney for Plaintiff 


Joseph W. Burns, Esq. 

Burns, Van Kirk, Greene & Kafer 
521 Fifth Avenue 

New York, New York 10017 


Attorney for Defendant 
Buffalo. Forge Company 


NOTICE OF MOTION 


PLEASE TAKE NOTICE that on the 25th day of November, 
1975, defendant, Burgess Industries Incorporated, by its counsel, 
will bring on for hearing the attached Motion for Preliminary 
Injunction, and supporting memorandum, before the Honorable 
Charles H. Tenney of the United States District Court for the | 


Southern District of New York, Room 1904, at 10:00 o'clock in the 


forenoon of said day, or as soon thereafter as it may be con- 


veniently heard. nh 36 


PLEASE TAKE FURTHER NOTICE that defendant, Burgess 


Industries Incorporated, will request to be orally heard on its 


Motion and a letter supporting this request will be filed with 


“the Court. 
Respectfully, 
MORGAN, FINNEGAN, PINE, FOLEY & LEE 


Oo . Vassl 
345/ Park Avenue 
York, New York 10022 
12) 758-4800 
actorney for Defendant 
Burgess Industries Incorporated 


OF COUNSEL: 


James A. Knox 

George W. Fazakerly 

Vial, Hamilton, Koch, Tubb, 
Knox & Stradley 

15th Floor 

Republic National Bank Tower 

Dallas, Texas 75201 


V. Bryan Medlock, Jr. 

Richards, Harris & Medlock 

2420 Republic National Benk Tower 
Dallas, Texas 75201 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


MUNTERS CORPORATION 
(A Delaware Corporation), 


Plaintiff, 


Vv. CIVIL ACTION NO. 


75 Civ. 4622 
BURGESS INDUSTRIES INCORPORATED 


(A Delaware Corporation) 


and 
BUFFALO FORGE COMPANY 


(A New York Corporation), BEFORE JUDGE TENNEY 


Defendants. 
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MOTION FOR PRELIMINARY INJUNCTION BY 
BURGESS INDUSTRIES INCORPORATED 

Defendant, Burgess Industries Incorporated, moves the 
Court for a Preliminary Injunction enjoining plaintiff, Munters 
Corporation, its agents, servants and attorneys, and ali persons 
in active concert and participation with it, including Buffalo 
Forge Company, a defendant in this action, pending the final 
hearing and determination of this action, from failing or refusing 
to sell to Burgess a cross-fluted, corrugated packing material 
known as "Munters Fill" or "Munters Media” because of an agree- 
ment entered into on October 6, 1972, between Munters and 
defendant Buffalo Forge Company on the grounds that: 

1. unless otherwise directed by this Court, 

Munters will continue to fail or refuse to sell 

the "Munters Fill" to Burgess for use in evaporative 

coolers connected to gas turbines, thereby making 


it impossible for Burgess to meet existing contract 


obligations to ote oecoee for such devices and 


yo. 


to effectively compete with Buffalo Forge in the 


making of such devices; 


2. the failure or refusal of Munters to sell 
"Munters Fill" to Burgess will result in irreparable 
injury, loss and damage to Burgess as more particularly 
detailed in the Affidavit of Ronald J. Yaeger, a 
Burgess employee, attached hereto as Exhibit A; and 

3. the issuance of a Preliminary Injunction 
herein will not cause undue inconvenience or loss 
to Munters or Buffalo Forge but will serve to 
maintain the status quo and prevent irreparable 


injury to Burgess. 


BURGESS INDUSTRIES INCORPORATED 


. Vassl 
n, Finnegan, Pine, 
Foley & Lee 
345 Park Avenue 
New York, New York 10022 
(212) 758-4800 


ATTORNEYS FOR DEFENDANT 
BURGESS INDUSTRIES INCORPORATED 


QF COUNSEL: 


James A. Knox 

George W. Fazakerly 

Vial, Hamilton, Koch, Tubb, 

N Knox & Stradley 

15th Floor 

Republic National Bank Tower 
Dallas, Texas 75201 


V. Bryan Medlock, Jr. 
Richards,Harris & Medlock 

2420 Republic National Bank Tower 
Dallas, Texas 75201 


IN THE UNITED STATES DISTRICT COURT 


FOR THE SOUTHERN DISTRICT OF NEW YORK 


MUNTERS CORPORATION 
(A Delaware Corporation), 


Piaintift 


vs. CIVIL ACTION NO. 
BURGESS INDUSTRIES 
INCORPORATED (A Delaware 
Corporation) and BUFFALO 
FORGE COMPANY (A New 

York Corporation), 


75 CIV 4622 
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Defendants. 


AFFIDAVIT OF RONALD J. YEAGER 
CONCERNING EFFECT OF MUNTERS 
CORP. REFUSAL TO SELL 'MUNTERS FILL' 

I, RONALD J. YEAGER, having been duly sworn, depose and 
Say: 

I am the General Manager of the Environmental System 
Division of Burgess Industries, a defendant in the above- 
entitled action, 

Burgess Industries' largest customers specify the use of 
Munters media when they request a bid or price quotation from 
Burgess Industries for evaporative coolers in connection with 
a gas turbine inlet silencer system. 

Burgess Industries has purchased Munters media for a 
variety of uses for in excess of two (2) years. Until the 
controversy which is the subject of this declatory judgment 
action arose, Burgess Industries’ management had thought it 


could buy and use Munters media for any purpose, as stated in 


Munters Corporatic.. s price list, a copy of the most current 


price list being attached to this Affidavit as Appendix l. 


Attention is directed to the paragraph entitled “Patent 
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Notice," which states essentially that the purchase of any 
Munters media product carries with it a free patent right to 


use said product in all areas of the world except Scandanavia. 


Burgess Industries and the other Defendant in this 


action, Buffalo Forge Company, are the only known suppliers of 


evaporative coolers for gas turbine inlet system application, 


NLL LEC LLL CLL LCN 


who are presently competing in the sale of such equipment. 


Should Burgess Industries be unable to obtain Munters media 
for use in gas turbine cooler application, it cannot effec- 
tively compete with Buffalo Forge in the gas turbine cooler 
industry, since most of its customers, such as General 
Electric Corporation, Westinghouse Corporation, and the Solar 
Division of Intexcnational Harvester Company, specify the use 
of Munters media for such jobs. 

There is no known material which can be substituted for 
Munters Media, within the limits of the manufacturing specifi- 
cations of the customers and the applicable economic limits. 
Thus, the ability of Burgess Industries to compete, from both 
a marketing and economic standpoint, is materially and eave 
sely affected by the refusal of Munters Corporation to supply 
said media for said use. 

The total dollar volume of evaporative cooler business 
for gas turbine application which Burgess Industries expects 
to complete in calendar year 1976 is approximately $1,900,000. 

The following is a list of purchase orders which have — 
already been received by Burgess Industries for Munters media 
evaporative coolers to be used in conjunction with gas tur- 


bines: 
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Date Media Requi 
Customer P.O. Burgess P.O. to Fill Customer's 
Customer to Burgess ___No. to Munters Orders 


Setar 2163-60063-K21 20-1926)"!) Ae Once 


Westinghouse 51-2-PXE-91510-001 20-192 56(2) 12-15-75 


Westinghouse 51-2-PXE-91510-002 20-192573) 12-15-75 
General Electric 750-DDD-ANWP-07313 20-1931 1°) 12-30-75 
General Electric 750-DDD-ANWP-07313 


Sui Northern Natural (5) 
Gas Co. T508/75 20-19326 Will Advise 


See Appendix 2 attached hereto. 
See Appendix 3 attached hereto. 
See Appendix 4 attached hereto 

ee Appendix 5 attached hereto 


See Appendix 6 attached hereto. 


The total cost of Munters media to be used in the above- 
listed orders is approximately 15% of the total selling price 
of all such orders, and the approximate loss of revenue to 
Burgess Industries, should it be unable to supply these cus- 
tomers with the ordered equipment, is approximately $230,000. 
Additionally, Burgess Industries has received indications from 
these cunt one that existing price quotations from Burgess 
Industries for additional orders approximating $350,000 have 
been favorably received and purchase orders from these cus- 
tomers can be reasonably expected in the near future. 

In connection with the above-listed Orders, Burgess 
Industries has already proceeded with engineering drawings, 


reserved manufacturing time, and purchased other materials 


necessary to complete same. | Car - =Q— 


Should Burgess Industries be unable to supply its cus- 


tomers with evaporative coolers utilizing the specified 


a Munters media, it can be reasonably expected that Burgess 


Industries will also lose orders for: 
(a) Gas turbine inlet silencers ($100,000 approximate 
cost per large industrial gas turbine); 
Filter assemblies, if required by specifications 
($60,000 approximate cost per large industrial gas 
turbine); and 

(a) The aforementioned evaporative cooler itself. 

This result is expected because of the experience and past 
success of Burgess Indust ies in marketing the total gas inlet 
silencer system; i.e., Burgess' customers are influenced by 
the convenience and desirability of having a single supplier 
to assemble and test the entire inlet system before shipment 
to a job site, which is always cemotely located. 

Affiant has been informed by Mr. Ulf Nordling, the Presi- 
dent and Chairman of the Board of Munters Corporation, that 
Munters will not accept orders from Burgess Industries for 
Munters media for gas turbine application pending the resolu- 


tion af this lawsuit. 


neal ne emmnmnecnccnmnn ait eee ements , emma 


Unless Munters Corp. is enjoined, during the pendency of 
this action, from refusing to sell its product to Burgess 
Industries for use in evaporative coolers to be attached to 


gas turbines, Defendant Burgess Industries will suffer great 
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and irreparable damage in that it will be unable to perform 
both its existing and its anticipated contractual obligations 
relating to products which specify the use of Munters media, 
resulting in great damage to Burgess Industries' reputation, 
ability to compete, and loss of profits and good will. 


Further Affiant saith not. 


THE STATE OF TEXAS { 


- 


COUNTY OF DALLAS { 


SUBSCRIBED AND SWORN TO BEFORE ME this the _="_ day 
of November, 1975. 
a ’ xv Ae 
OI Lit 7 At 
Notary Public in and for 
Dallas County, Texas 
My Commission Expires: 
June 1, 1977 pine te MEETS, Noten Pette 


Whee : ees. 
My Coc “ od Ue ea 


HUMI-KOOL - PRICE LIST NO. 7 


‘Date of Issue: January 1, 1975 


CELdek 


Price/cu/ft. Net Weight 
Flute Size Type of Sheets U.S.Dollars Lbs. /cu. ft. 


6560/15 Crossflow fill with 6-mil, 9.00 2.4 
specially treated cellulose : 
paper. Sheets are impregnated 
with melamine. 


6575/7.5 Crossflow fill with 6-mil, 
specially treated cellulose 
paper. Sheets are impregnated 
with melamine. 


Counterflow fill with 6-mil, 
specially treated cellulose 
paper. Sheets are impregnated 
with melamine. Alternate tips 
available. 


ASBESdek 


Price/cu/ft. Net Weight 
Flute Size Type of Shests U.S.Dollars Lbs./cu.£t. 


6560/15 Crossflow fill with 12-mil 10.30 3.9 
asbestos sheets, impregnated 
with melamine. 


Counterflow fill with 12-mil 10.30 
asbestos sheets, impregnated 

with melamine. Alternate tips 
available. 


DISTRIBUTION PADS 
Price/sg/ft. Net Weight 
Flute Size Type of Sheets U.S.Dollars Lbs./sq.ft. 


6590 Two-inch-thick counterflow 3.10 1.0 
: fill for water distribution, 
consisting of 12-mil asbestos 
sheets, impregnated with 
chlorinated rubber. Neoprene 
coating on both sides. 


0 40 / (Continued on Page 2) 
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HUMI-KOOL - PRICE LIST NO. 7 
Date of Issue: January 1, 1975 
Page two of two 


Price/sq.ft. Net Weight 
‘Type Flute Size Type of Sheets U.S.Dollars Lbs./sq.ft. 


CF-6AS 6590 Two-inch-thick counterflow 4.20 i.5 
fill for water distribution, 
consisting of 12-mil asbestos 
sheets, impregnated with 
chlorinated rubber. Neoprene 
coating on both sides. tain- 
less steel banding. 


Three-inch-thick counterflow 
fill for water distribution, 
consisting of 12-mil asbestos 
sheets, impregnated with 
chlorinated rubber. Neoprene 
coating on both sides. 


Three-inch-thick counterflow 
fill for water distribution, 
consisting of 12-mil asbestos 
sheets, impregnated with 
chlorinated rubber. Neoprene 
coating on both sides. Stain- 
less steel banding. 


: MP ORTANT: 6560/15 and 656%: Standard pack dimensions are Lt 6 OT 8 
deep in the air-flow direction, 12' wide and 48" or 72" in length. : 
6575/7.5: Available only in 4" deep x 12" wide x 72" lengt 


Above prices are F.O.B. Fort Myers, Florida, packing included. 


Shipping Containers: Single wall cartons for all U.S. shipments except 
in full trailer lots. 


Patent Notice: Each of these products is manufactured under one or more 
patents issued in the U.S.A. and foreign countries. Purchase of these 
products carries a free patent license to sell and use same in all areas 
of the world except Europe. 


Freight Classification: 


@ ruck - "Boards, blocks or panels, NOI, honeycomb ceilular constructed, 
expanded, having a density of 2 lbs. per cubic foot, but less than 


4 lbs. 24400 Sub 3” 
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10/23/75 1 l xXx 


Munter's Corporation 

P.O. Box 6423 

Page Park 
Port Myers, Florida 33901 
Attn: John Johnson 


“Will Advise . ‘will Advise 


631-141: 


+ cms eee <u eine me NR MO cn nner ee aD eR 


ea XP-SCA 12" x 12" X 72" - Cut as follows: 6.30/cu.£t. 


a Cu. Ft.) 604.80 
(12) 12" x 12" x 72" < 
(12) 4" x 12" x 72" aw 


a\ 
CF-6B 3" X 12" X 48"( dDistribution Pads) 2.59/S.F. 


cut as follows: gy (16 &. ¥.)} 

(3) 3° x 12s 

(3) 3" x AWS 49" ' 646.24 
ae 

Muntef ‘s.:Celdek fill to form (3) banks 

— Himy.s X 4° Wide. 


41.44 


puURCHASING 
Qct 39 1075 


NOTE: TRIS IS A NOT RELEASED ORDER - sD 
HOLD FOR APPROVAL. ; E 


(Ref. J-47803) 


Please advise lead time for shinning 
when order is released. 


Caw Shia & So we ARTS MOUFLATIZA 


20-1400 : : 0138 
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ACKHOWLEOGMENT 
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‘ 20-19261 


11/3/75 1 1 Change Crder #1 


“unter's Ccorvoration . cee 
Burgess Industries 


Silver Stree 
Fountain Inn, So. Carolin f 


This cHanae orcer 
for ‘ 

pec 

orce 


Date raquired at the plant is wx of 11/37/73. 


J-47593 (23-1409) 


@ SENDA Comrise ems tang 2. 
Acd veut atdiess in the RETURN TO” space >> 


set orse, 


1. The following service 1s requesteu (check one). 
[7] Show to whum and date delivered............ 15¢ 
{[) Show to whom, cate. & adcress of deliverv.. 3a¢ 
[ DELIVER ONLY TO ADDRESSEE and 
show to whom and daze drlivercd 55 


{) DELIVER ONLY TO ADDRESSEE and 
show to whom, date, and address of 
Gelivery sce. .-scene-es +s 


E161 "AON “T1GE WHO4 Sd 


2. ARTICLE ADDRESSED TO: 


— 


tt 
a7 y 


3. ARTICLE DESCRIPTION: r 
REGISTERED NO. CERTIFIED NO. INSURED NO. 


(Always ohtain signature of acdre see of aget:t) 


{ have received the articie Gescmbec above. 
SIGNATURE 


“ 


*Q3uU31S1024 ‘1d1394N NUNLIN 


‘DATE OF OELIVERY 


§. ADDRESS (Compiete only if requestes b= - 


/ 


nee eparupmnaaennamneenenemecnnensnsntaaetiett 
6. UNABLE TO CELIVER BECAUSE: 


z 
uw 
¢ 
x 
tal 
o 
> 
2 
i] 
e 
Ps) 
- 
3 
‘4 
= 
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@ GPO: ta!4 O- Sat 


BURGESS INDUST#&.= 


ENVIRONMENTAL GROUP 


AVG atte fe Pte evate Dbtetets leads 344) Of dS & 


November 7, 1975 


Munter's Corporation 

P.O. Box 6428 

Page Park 

Fort Myers, Florida 33901 
Gentlemen: 


Please find attached our Purchase Order #20-19256, 
3J-47794 for $7,724.64. (Change Order #1). 


Advise on our acknowledgement by 11/17/75 when 
you will be able to ship this order. 


Very truly yours, 


BURGESS INDUSTRIES 


Ht fan LEY 


RC Bartiett 
Purchasing Manager 
Environmental Systems Division 


RCB/al 


Attachment 


oo , 20-19256 
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Qs 1 1. Change Order #1 


a ee tte 


Munter's Corporation 

P.O. Sox 6428 WILL ADVISE 
Page Park 

Fort Myers, Florida 33901 


<n pace acne: Sel NE 8 Se wt Se TT He TS ON SIRREIN  * EEE T a a A Ne SR eR em 


This change order issued to rescind order 
as issued on date 10/21/75 and will now 
read as follows: 


XFSCA Celdek Melamine Coated Cellulose 
Fill 60" = 12% * 12" (1140 Cu Ft) 6.30/cuft 
7182.00 
CF6B Counterflow Fill (Distribution Pad) 
ag” x 12" % 2° Thick ( 96 S.F.) 2.59/S.F. 
48.64 
CF6B Counterflow Fill (Distribution Pad) 
96° < 12° x 3” Thick ( 18 6.7.) 2.59/5.7. ee 
CF6A Counterflow F’.°.1 (Distribution Pad) 
a0° x 12" X 2" hice ( 96 S.¥.) 2.17/8.F. 
08.32 
CF6A Counterflow Fill (Distribution Pad) 
36" x 12" & 2" ¢ 16 $.¥.) 2.17/6.%. ‘ 
39.0 


7,724.64 
THIS ORDER IS NOT RELEASED FOR FABRICATION 
OR SHIPHENT, PLEASE ADVISE LEAD TINE ON 
SHIP DATE UPON RFUEASZS OF CRDER. 


J-47794 9363 
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| 20- 19256 
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10/21/75 Ls 
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Munter's Corporation 

P.O. Box 6428 

Page Park 

Fort Myers, Florida 33901 


“WiLL Advise 


S. P- 


20-1400 eet » ALR. Lehr 631-1420 


3 oe ‘ eo ae pe i “ . Vie eg SOI 
' - ’ 2 Ores ea ao te Secs 7 “ 
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as 
CF6B Curtort Low Pill (Distribution Pad) 2.59/S.F. 82.88 
48" X 12° X 3" Thk ~~ (32 &.F.) 


Nd 


CFG6B Counterflow Ft (Distribution Pad) 2.59/S.F. 
6° & 42” . ee (6 &.f.} 


neg 794 


NOTE: This order is not released for 
fabrication or shipment. Please advise 
lead time on ship date upon release of 
order. 

2- 3 at¢e ee 


PURCIASIN ING 


Confirming telecon to John Johnson NOV 5 1975 
@(813)936-1555 10/21/75. 
ESD 


20-1400 - 1354 


AK AOR 


ACKNOWLEDGMENT 


10/21/75 


‘tunter's Corneration 

2.0. Bex 6425 

Pace Fark a, 

Fort ‘vers, Florica . we 


a hee eet ee + te ONS MRE se cee em sap em! 5 mae 


je . Mee Fret 
ADVISE : Be : 
: ; “Yzil Advise Advise 


ro 4 S.P. 


20-1400 .) BK. Dene «631-1410 i 


w Pill (Distribution Pad) 2.59/S.F. 
(32 S.F.) 


CFGR Counterfloy Till (Distribution Pac) 2.59/S.F. 
ge* % 12° % 3° Gh (6 &.¥.) 


Ref, J-47794 


NOTt: This orter Ls not released for 
fabrication or ghinrent. Please advise 
lead tire on shiv date upen release of 
order. 


Confivoind telecon to Jonn Jehnson 
@(823)935-1555 48/21/73. 


29-1406 


1 20- 19Z9/ 
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. 10/21/75 & 1 xx 


Munter's Corporation 

P.O. Box 6428 

Page Park 

Fort Myers, Florida 33901 


owe 


Will Advise 


WILL ADVISE 


c S.P. 
20-1400 eo ae take 


631-1411 
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L 8 ea CF6B Counterflow Fill (Distribution Pad) 2.59/S.F. 82.88 
48" x 12" X 3" thk Ny, (32 S.P.) 


oe 
2 ea CF6B Counterflow Fill 45is¢ribution Pad) 
36" X 12" x 3° Thk G* (6S.F.) 2.59/S.F. 15.54 


REAR NC ARTOI RIEIE, 


Y : 98.42 


Ref. 3g 483 


nope: This order is not released for 
fabtication or shizvment. Please advise 
lead time on ship date upon release of 
order. 


fo 3 wows 
PURCUASING 
NOV 5 1975 
ESD 


Confirming telecon to John Johnson 
@(813)936-1555 10/21/75. 


20-1400 : 6351 
OK ADR 
4 A fe te 


ACKNOW LEOGAL' 


10721775 1 


thimter’s Cormoration 
P.O. Cox 64a5 : 
Pgce Park 
Myers, Florida 33901 


WL1l Advise 
S.P. 


CF6B Counterflow Fill (Cistributien Pad) 
a8" < {2° xX 3° tak (32° S.F.) 


CFS3 Counterfley Pill (Distribution P24) 
56" X I2° * 3° TAk ( 6 S.F.) 


Ref. J-47795 


NOTES: This order is not relaased for 
fabtication or shiscmane. Please advise 
lead time on ship dats upon release of 
orcer. 


econ to Jchn Johnson 
2/ei/i3. 


631-1419 


BURGESS INDUSTRIE: 
ENVIRONMENTAL GROUP 


nidt Cann tet bicavay pats deads 0240) 214 tal p4to 


November 7, 1975 


Munter's Corporation 

P.O. Box 6428 

Page Park 

Port Myers, Florida 33901 
Gentlemen: 


Please find attached our Purchase Order #20-19257, 
3-47795 for $7,724.64. (Change Order #1). 


Advise on our acknowledgement by 11/17/75 when 
you will be able to ship this order. 


Very truly yours, 


BURGESS INDUSTRIES 


Ke MDs 4 CREEK 

RC Bartlett — 

Purchasing Manager 
Environmental Systems Division 


RCB/al 


Attachment 


XX 
i _20-19257 
Change Order #1 
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Munter's Corporation 

P.O. Box 6428 

Page Park 

Fort Myers, Florida 33901 


| 
| 
| 
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This change order issued to rescind order 
as issued on date 10/21/75 and will now 
read as follows: 


XFSCA Celdek Melamine Coated Cellulose 
Wiik 66" & 12" x 12" (1140 Cu Ft) 6.30/cuft 
7182.00 
CF6B Counterflow Fill (Distribution Pad) 
45° % 12" % 3° Thick ( $6 S.F.) 2.59/S.F. 
248.64 
CF6B Counterflow Fill (Distribution Pad) 
S36" © 12° & 3° Thick ( 38 S.f.) 2.539/5.2. 
46.62 
CF6A Counterflow Fill (Distribution Pad) 
ae" x 127 X 2° Thiex ( @6 S.F.) 2.17/8.2. 
208.32 
CF6A Counterflow Fill (Distribution Pad) 
ag" X% i2" % 2” Thick ( 418 S.8.) 2.17/75... 
39 .06 


1,724.64 


THIS ORDER IS NOT RELEASED FOR FABRICATION 
OR SHIPHENT, PLEASE ADVISE LEAD TI:E ON 
SHIP DATE UPON RELEASE OF ORDER. 


J-47795 


BURGESS INDUSTRIES 
ENVIRONMENTAL GROUP 


. t . . - . = . eur 
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November 3, 1975 


Munter's Corporation 
P.O. Box 6428 

Page Park 

Port Meyers, Florida 


Gentlemen: 


Please find attached our purchase order $20-19311, 
P-159¢5 for $11,682.72. 


Advise on our acknowledement coov by 11/14/75 when 
you will be able tc ship this order. 


Very truly yours, 


BURGESS INDUSTRIES 


“ emietinad + 
y Ga de Ne ee 
R.C. Bartlett 
Purchasing Manager 


RCB/al 


Attachment 
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20- 19312 


11/3/75 > ff 2G 


‘unter's Ccrmoration 

P.O. Sox $4238 

‘Page Park i. 
Fort !eyars, slorida 33901 


“tr Fre 


Advise on Acxns- 
lees... 


20-1400 ; RC Bartlett 631-14 


#XP5SAA (6560/15) Asbesdek Crossflow Fill 
6a” % iz" «£ 12° (3520 ft) 7.21/eu ft 
10,959.29 


8CP-65 (6590) Asbestos Tormterfloew Fill 
S6 Size 40° % 12° & 3" Thies 
4 Size 24° X 12" X 3° Taiex . 
TOTAL (182 fe") 2.59/S.%. 393.68 


*or-6A (6590: Ashestns Counttrflow Fill 
SQ 6ies 48" . 12" &% 2" Thies 
& Giea 24° % 12" X 3° Tate 
TOTAL (252 £¢7) 2.17/S.7. 329.34 


a peaRARRRAO RSTO AH NNO LSRS METIS 


TOTAL 11,682.22 


This orier not released for fabrication or 
sniccent., Aavise on actnowleloment lead 

tine reqir22 from rec2int cf order to rroceed 
to shiv date. a 


fet. 15995 


29-1490 


BURGESS INDUSTRIE 


ENVIRONMENTAL GROUP 


ALOT Cacoe mie Poa as Didi, bexas 79240 244 41410 


November 7, 1975 


Munter's Corporation 

P.O. Box 6428 

Page Park 

Fort Myers, Florida 33901 
Gentlemen: 


Please find attached our Purchase Order #20-193236, 
3-47829 for $6,818.00. 


Advise on our acknowledgement by 11/17/75 when 
you will be able to ship this order. 


Very truly yours, 
BURGESS INDUSTRIES 
U ¢ : 
LLMs ie '* 
RC Bartlett 
Purchasing Manager 
Environmental Systems Division 


RCB/al 


Attachment 


aoe. 


11/7/75 1 i xs 


Munter's Corporation 

P.O. Box 6428 

Page Park 

Fort Myers, Florida 33901 


__W ILL ADVISE ae a 
i S.P. 
20-1400 RC Bartlett 631-1410 
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CELDEK MELAMINE COATED CELLULOSE FILL 
AS FOLLO‘WS: 


XFSCA - 60" X 12” X 12" (750 cu £t)6.30/cu ft 
4725.00 
XPSCA - 60" X 12" X 4® (250 cu f£t)6.30/cu ft 
1575.00 


COUNTERFLO!? FILL (DISTRIBUTION PADS) AS 
FOLLOWS : 


CF6B - 48" X 12" X 3” Deep (120 S.F.)2.59/S.F. 

310.80 
CFGB - 12" X 12” X 3” Deep ( 30 S.F.)2.59/S.F. 

77.70 
CF6B - 4g” x 4" x 3” Deep ( 40 S.F.)2.59/S.F. 

103.60 


25.90 


RISES INIT 


CF6B - 21" x 4" X 3" Deep ( 10 S.F.)2.59/3.8. 


THIS ORDER MOT RELEASED FOR FABRICATION 
OR SHIPMENT. ADVISE LEAD TIME REQUIRED 6,818.00 
ON ACKNOWLEDGEMENT AFTER RECEIPT OF ORDER 

TO PROCEED TO SHIP DATE. 


REF. J-47829 


20-1400 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
MUNTERS CORPORATION, 
Plaintiff, 
78 Civ. 4622 (CHT) 


Vv. 


BURGESS INDUSTRIES INCORPORATED 
and BUFFALO FORGE COMPANY, 


Defendants. 


ANSWER OF BUFFALO FORGE COMPANY 


Defendant, Buffalo Porge Company (hereinafter referred 
to as “Buffalo Forge") by its attorneys, Burns; Vian Kirk, Greene 
& Kafer, answers the complaint herein as follows: 

l. Admits the allegations of paragraph 

Admits the allegations cf paragraph 

Admits the allegations of paragraph 

Admits the allegations of paragraph 

On infermation and belief admits the allegations of 
paragraph 


6, Admits that Buffalo Forge is a New York corporation 


having a principal place cf business at 490 Broadway, Buffalo, 


New York, and that it transacts business in this District. Except 
jas so admitted, denies the allegations of paragraph 6. 

7. Admits the allegations of paragraph 7. 

8. On information and belief admits the allegations of 
paragraph 8. 

9. Admits the allegations of paragraph 9. 

10. Admits the allegations of paragraph 10. 


0 Ge 
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ll. Admits the allegations of paragraph 1l. 
12. Admits the allegations of paragraph 12. 


13. Admits the allegations of paragraph 13. 


14. Admits that Buffalo Forge called the original 
unauthorized use of the fill material by Burgess to the attention 
of Munters. On information and belief admits the remaining allega 


tions of paragraph 14. 


| 
| 
; 
| 
: 5. On information and belief admits the + /!agations of 
 sieaiaaih 5. 
| 16. Admits the allegations of paragraph 16. 

17. Admits the allegations of parz«raph 17. 

18. Admits that Buffalo Forge has insisted that Munters 
obtain assurance that Burgess will not use the fill material in 


Buffalo Forge's exclusive product use area. Except as so admitted, 


denies the ailegations of paragraph 18. 


20. Admits the allegations of paragraph 20. 

21. Admits the allegations of paragraph 21. 

WHEREFORE, defendant Buffalo Forge prays that: 

(1) This Court grant a declaratory judgment and adjudge 
and decree that the sublicense agreement between Munters and 
Buffalo Forge is good and valid at law and is enforceable. 

(2) This Court grant.a declaratory judgment and adjudge 
and decree that Buffalo Forge has not monopolized, and/or attempte 
to monopolize, and/or engaged in a combination or conspiracy to 
restrain, monopolize or attempt to monopolize in the United States 
the aforesaid trade and commerce in cross-fluted, corrugated 


packing material in violation of Sections 1 and 2 of the Sherman 


| 
19. Admits the allegations of paragraph 19. 


Act (15 U.S.C. §§1 and 2). 0 64 


(3) This Court grant a declaratory judgment and adjudge 
and decree that the sublicense agreement between Munters and Buffa 
Forge does not violate the antitrust laws of the United States. 

(4) This Court grant a declaratory judgment and adjudge 


jand decree that Munters may lawfully demand from Burgess an under 


taking and commitment that Munters patented fil aterial purchase 


| by Burgess from Munters will not be used in the product use area 


exclusively sublicensed by Munters to Buffalo Forge. 

(5) This Court grant a declaratory judgment and adjudge 
and decrees that Munters may lawfully refuse to sell Munters 
patented fill material to Rurgess unless Burgess agrees and abides 
by an undertaking and commitment that it will not use such fill 


material in the product use area exclusively sublicensed by 
Munters to Buffalo Forge. 

(6) This Court enjoin Burgess from using Munters fill 
in the product use area during the period of exclusivity of the 
sublicense agreement between Munters and Buffalo Forge. 

(7) Buffalo Forge recover the costs of this suit, in- 


cluding reasonable attorneys' fees; and 


(8) Buffalo Forge have such other and further relief 


as the Court may deem just and proper. 


BURNS, VAN KIRK, GREENE & KAFER 


Josép - Burns 
Fifth Avenue 
New York, N. Y. 
(212) 972-0500 
Attorneys for Defendant 
Buffalo Forge Company 


Of Counsel . 


Donald ¢G. McGrath, Esq. 

McGrath, Meyer, Lieberman & Lipp 
Suite 1400 Statler Hilton Bldg. 
107 Delaware Avenue 

Buffalo, New York 14202 

(716) 856-6000 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MUNTERS CORPORATION 
(A Delaware Corporation), 


Plaintiff 78 Civ. Ne. 4622 (CRT) 
- - against - - AFFIDAVIT OF 
RONALD W. POKORSKI 

BURGESS INDUSTRIES INCORPORATED 

(A Delaware Corporation), 

and 
BUFFALO FORGE COMPANY 
(A New York Corporation), 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF ERIE ) 


RONALD W. POKORSKI, being duly sworn, denoses and says: 

1. I have been Product Engineer of the Evaporative 
Cooler line of Buffalo Forge Company, one of the defendants in 
this action since 1972. I started with the Comoany in 1968. 

2. Promotion of Munter's Fill. 

A. In early 1972 I began to establish a program of 
marketing and sales promotion on knowledge of our engineering 
departments reporting of the satisfactory performance and that 


the company was willing to go ahead with an exclusive liscensing 


arrangement with the Munter‘'s Corporation for the sale of 


Aerofil media for turbine applications. (Aerofil is a trade 
name of Buffalo Forge Company for Munter's Fill). 
B. I was in charge of preparing literature and 


seminars for principal customer showing why our new evaporative 
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cooler should be used in place of the type of coolers that have 
been used prior to Aerofil, that is, the fiberglass pai type, 
the polyester or dacron pad type, or the air washer type of 


coolers. 


Cc. We conducted seminars, gave tours of our facili- 
ties and ran tests requested by certain custcmers in an effort 
to convince them of the products qualities, as indicated in the 


following list: 


7/14/72 General Electric Greenville, S.C. Seminar 
9/1/72 Westinghouse/Farr Buttala, N.Y. Plant Tour 
4/27/73 Westinghouse Generator Div. Buffalo, N.Y. Plant Tour 
4/27/73 Turbo Power & Marine Hartford, Conn. Seminar 
5/11/73 General Electric Buffalo, t.Y. Test 
8/3/73 Westinghouse Philadelphia Seminar 
9/14/73 Farr Co/Westinghouse Los Angeles Seminar 
4/13/74 Turbodyne Minneapolis Seminar 
4/30/74 General Electric Greenville, S.C. Conferenc 


At the seminars and conferences, the appropriate 
personel accompanied me to discuss various aspects of the product 
such as engineering, economics, and product history. 

At some seminars representatives of the Munter's 
Corporation participated in describing technical aspects and ec- 


onomic advantages of the fill. 
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Various visual aids were made uo for these semi- 


nars including working models of the units and fairly detailed 


flip charts outlining various topics to be discussed, 
D. In the course of the development, Munter's co- 
operated with us which resulted in the application for a joint 


patent in one aspect of the new development. 
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See 


a: Burgess Order For Westinghouse Evanorative Coolers. 


A. I am familiar with the order that Burgess sesucees 
from Westinghouse Electric in 1974,to deliver eighteen (18) evap- 


; ; : ; 
orative coolers using Munter's fill for use by Westinghouse's 


customer, Tri State Generation and Transmission Associates, a 


ated | 
porated. 


B. We were first caupanens by Farr Company, to bid 
the gas turbine intake coolers as part of Farr's package to 
Westinghouse on the Tri States job. 

The original quotation for this equipment was 


bid on August second, 1974 with a requested shipment of April 


cee ener niece wane orvamem: seem cctinmnsatiainee —_—_soupatpetetige anemia te preanmnnaemntawitinant tn einem = 


first, 1975 or eight (8) months after quote and presumably re- 
ceipt of an order. We considered this eight (8) months or 
thirty-two (32) weeks sufficient time to fabricate and have this 
equipment ready foe shipment. Because of various changes in the 
specification we requoted to Farr Company on August fifteenth, 
1974, on September thirteenth, 1974 and again on October twenty- 
ninth, 1974. We subseauently quoted direct to Westinghouse on 
November twlefth, 1974. 

Cc. When Buffalo learned that Burgess had accepted 
this order we protested to both Munter's and Westinghouse that 
Burgess had acted in violation of our rights under our license 
with Munter's. We had also learned that Burgess had issued a 
hold harmless statement with respect to legal involvement to 


both Westinghouse and Farr Company. 
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| 4. Buffalo's Efforts To Recoup Investment. 

| Buffalo expended over one hundred twenty-eight thousand dollars 
in developing the new cooler using Munter's fill and promoting 
its acceptance by customers. In order to re-coup this invest- 

| ment, Buffalo had to obtain new business which it would not hav« 


received selling its other types of coolers. For example, Gen- 


eral Electric was a Buffalo customer which would have purchased 
our coclers regardless of whether we developed the new cooler. 
Based on this predicate, it is my ovinion, that Buffalo Forge 
has not, to date, recouped its investment. 


| 5's Other Types of Evaporative Coolers. 
| In our opinion, there is a market for other types of evaporative 


coolers previously mentioned for commercial, industrial, as well 


as for gas turbine-related equipment. In October 1973, Burfalo 


—————— 
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Forge Company received an order for a spray type evaporative 


cooler for a General Electric gas turbine intake. This order 


was received after the Buffalo-Munter's agreement was made and 


% 


also after Aerofil was written into the General Electric cooler 
specification. Any gas turbine manufacturer, if he is to sell 


his apparatus, must adhere to their customer's requirements re- 


gardless of what the gas turbine manufacturer's specification 
reads. In this case, the ultimate user did not specify or con- 


curr with General Electrics' specification on Aerofil as the 
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evaporative cooier. I believe that this illustrates a market. 


for other tynes of evaporative cooling devices still exists. 


ety | 
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Ronald W. Pokorski 


Sworn To Before Me This 
12th Day Of December 1975 


ROBERT J. C ATSWORTH 
Sictary Public, State of New Yors 
Qualified in Erie County 
My Commission Expires March 30, 19.108 
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UNITED STATES DISTRICT Court 
SOUTHERN DISTRICT OF NEW YORK 


MUNTERS CORPORATION 
(A Delaware Corporation), 


Plaintiff, 75 Civ. No. 4622 


-- against -- AFFIDAVIT OF 
ROBERT JJORGENSEN 


BURGESS INDUSTRIES INCORPORATED 
(A Delaware Cornoration), 
and 
BUFFALO FORGE COMPA’IY 
( A New York Corporation), 


Defendants. 


STATE OF TE YORE 


COUNTY OF ERIE 
ROBERT .TORGEMNSEN, Beino duly sworn, deposes and says: 


1. I have been Chief Fnaineer of the Air Handling Div- 
ision of Buffalo Forge Comnany, one of the defendants in this 
action, since 1951. I started with the Company in 1948. 


2. Buffalo Forde Profucts. 
| 
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Buffalo Forge has four divisions, each of which makes a distinct 


class of products. The Machine Tool Division produces drilling 


machines, punches,and shears. The Pump Division produces centri- 


fugal pumps of various descrintions. The Aerofin Division pvro- 
duces extended surface heat transf2r equipment. The Air Handling 
Division produces fans, blowers, and exhausters, air cleaning : 


equipment, air-conditioning cabinets, dehumidifiers, heating and | 


ventilating units, and evarorative coolers. 
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3. Nature of Evaporative Cooling. 
Evaporative cooling is a vrocess which occurs in nature and which 
can he duplicated or imitated hv nroner encineerinc. The most 
vrominent example in nature is the cooling vrocess which accom- 


Nanies sweating. As the sweat evanrorates from the skin, there 


is_a definite cooling sensation. Technically, the heat which is 
required to evaporate the water is obtained from the skin. 

4. History of Buffalo Forge Activity with Evanorative 
Coolers For Gas Turbine Applications. 

A. Prior to Buffalo Forge's first experiments with 
Munter's Fill in 1971, Buffalo had been in business for almost 


100 years. It had been in the business of supplying evarorative 


' 
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coolers for gas turbine applications for almost 25 years. During| 


the course of time, the requirements for vas turbine evanorative 
coolers had changed, and Buffalo tried tu keep abreast of those 
changes. 

B. The first major apolications were selected for 
the orimary purpose of air cleaning in dust storm liable areas. 
We used a heavy duty design of wet cell washer, with hopper 
tvpe tanks, having flushing rings and greater than standard 


water volumes on the cell sprays. These units operated in the 


range of 95% cooling efficiency. This was considered an excell- 


ent dividend to the cleaning purpose. Some 40 or 50 units were 
sold for this basic approach. Gradually, reports of trouble 

filtered back to us and eventually, a full-scale field investi- 
gation was launched. This was triggered by installations at El 


Paso Natural Gas Company in Texas, New Mexico, and Arizona, 


where the situation became so bad, that the turbines were losing ° 
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speed at the rate of nearly 199 RPM ver day. I spent about a 
week at various sites, checking. It was finally cured by cut- 
ting back on the spray volumes (decreasing washer efficiency). 
The efficiency was dropped from approximately 95% (heavier than 
standard spray volume and flooding nozzles) to approximately 
80%. This took place in 1952 and 1953. 

C. Due to this oroblem and costs, wet cell washers 
fell into disrepute and washers were used only infrequently, 


where special conditions were to knock down concentration of 


june bugs and to scrub acid vapors from the air. This unit was 
a special air washer, designed to give about 70% cooling effi- 
ciency. 

D. In the early sixties, the oush for more and more 
power was on and cooling of intake air began to be required. We 
worked out, with minimum water volume, the early design SSH 
units, which relied on wetted voads for obtaining their cooling 
efficiency. These units were still, primarily, looked on as 
cleaning devices, but the accent was shifting. By control of 
spray volume (pump discharge oressure) and water particle size, 
the cooling efficiency was varied from 70 to 80%. This design 
worked out well, as far as cooling was concerned, but had two (2) 
problems on cleaning. The first was that on dry overation, the 
cells tended to clog and even though flushing nozzles had been 
furnished, the operating costs (cell replacement) were excessive. 
It was also determined at about this time in history, that it 


was better for turbine performance not to clean up the air too 


much. G co 


E. In about 1964, a study was made and new design 
units were approved. With these units, the only function was 
cooling. The units were to be applied to standard filter houses, 
as an accessory. Some field tests or observations were made and 
all cells and eliminator plates were removed from the coolers. 
Since the primary function was now cooling and the principle 
application was in areas having usually both poor quality and - 
low quantity water available, the first move was simply to re- 
move the cells and reverse the spray direction. This decreased 
the cooling efficiency to approximately 55 - 60% with perhaps 
5% increase across the filter house louvers. These units have 
worked out very well on several scores. Relatively low initial 
cost, low spray pump power, low water consumption and good ap- 


pearance. 
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F. Even with the relatively low efficiency occasional 
difficulty was encountered, due to usage when the spread between 
wet-and dry-bulb temperature of the ambient air was too small. 
This was corrected by incorporating a dual permissive control 
cycle. The units were then monitored both as to degree of sat- 
uration (humidity) and temperature and unless both elements were 
satisfactory, the unit did not operate (control of spray pump 
motor). This involves a special control cubicle furnished with 
the washer and mounted and prewired to spray pump motor by B.F. 


Company. 
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G. We have worked closely with our customers, parti- 
cularly General Electric Company, and as their requirements 


changed, we have redesigned our units to suit. 
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5. Beginning of Buffalo Interest In Munter's Fill. 


A. Buftalo Forge was aware of Munter's Fill as early 
as 1963. At that time all Fill was manufactured in Sweden and 
our interest dwindled because it was not manufactured in the U.S: 
and licensing terms did not appear favorable at that time. Our 
interest was renewed in January 1971 when Mr. Virendra N. Kapoor 
visited the International Fxhibit in Philadelphia which was held 
in conjunction with the ASHRAE meeting. In April 1971, we ini- 
tiated a project (H-3068) to investigate the use of Munter's 


Fill for evaporative coolers. We obtained samples and tested 


for «ificiency, pressure drop, and carryover. 
B. Buffalo looked at the possibility of using Munter's 
Fill as an opportunity to offer some advantages to its customers 


for some of their gas turbine’ applications. 


Munter's Fill for gas turbines is that we visualized that evap- 


orative coolers could be made smaller and, therefore, less costly 


C. The reason we decided we would like to develop 
than with fine fiber media or even with certain spray type units. 


D. Mr. Kapoor's report on H-3068 dated December 17, 


1971, concluded that Munters "Humi-Kool" Fill was an excellent 


: product and recommended that we develop an evaporative cooler 
for gas turbine and other applications. (Exc. BF4G6, RF47) | 
6. Negotiations With Munters For a License. 
A. When Buffalo became seriously interestec in the 
use of Munter's Fill in 1971, the Swedish company had set up 
a subsidiary in Florida which manufactured the Fill. Buffalo 


& _ informed Munters that it had tested Munter's Fill and found it 


| did a very good job. Buffalo advised Munters that it was pre- 


Q 75 


pared to invest a considerable amount in the redesign of its 


units to enable them to incorporate Munter's Fill. Buffalo in- 


formed Munters it was prepared to expend cons’ «rable effort 
through its established sales force to make the potential users 
of this apparatus aware of the advantages to them. Buffalo's 
reason for desiring an exclusive license for alimited time period 
was to recoup its investment. It was recognized that the market 
for coolers was small as only a fraction of the gas turbines in- 
corporated intake cooling or generator cooling. 

B. Negotiations with Ifunters began around December 
1971 when Mr. Kapoor explored the possibility of a license with 
Mr. Skold who, in turn, discussed it with Mr. Nordling. On 
February 10, 1972, I was authorized to actively pursue a license 
agreement. In early haech 1972, I visited Ft. Myers to discuss 
terms with Mr. Nordling. I was made aware of a limited license 
granted to Research Cottrell. Mr. Nordling explained they could 
not grant a license to cover all evaporative cooling applications 
but would consider a narrower product use area. I oursued the 
gas turbine market. Negotiations continued by mail and telephone 
Munters attorney, John A. Mitchell became involved and submitted 
a draft license patterned after their license with Research 


Cottrell. On June 9, 1972 I prepared an analysis of the market. 


On June 20, 1972 I was authorized to proceed.Some documents 
which illustrate the course of the negotiations are the follow- 
ing: 

Ex. BF-48 January 6, 1972-Schock Memorandum 

Ex. BP-49 February 10, 1972 Hauck Memorandum 

Ex. BFr-50 May 19, 1972 Jorgensen letter to Munters 

Ex. BF-5] - May 26, 1972 Jorgensen Memcrandum 


The license agreement was finally executed as of October 6, 1972. 
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7. Buffalo's Investment in the Development of the 
New Product. 

A. The following is a list of the expenses incurred 
in develoving the market for Munter's Fill in the gas turbine 
product use area. 

PROJECTS (accumulated totals per accounting reports) 
H-3968 Kapoor Report 12/17/51 S$ 2,785.00 
H-3115 Sound Attenuation $35.56 
H-3119 Development 14,923.92 
H-3131 Demonstration Unit 744.78 
H-3146 10 Ft. High 1,017.22 
H-3157 Demonstration Units 

2/3 x $1,461.88 974.59 
H-3161 Salt Carryover 2,198.00 

TRAVEL (Out of Pocket per Expense Reports) 

R.W. Pokorski S$ 2,454.68 
V.N. Kapoor 2,574.66 
R. Jorgensen 718.45 

SALARY (Calculated from Estimated Hours x Approx. Rate x 2) 
R.W. Pokorski $ 52,500.00 
V.N. Kapoor 12,090.00 
R. Jorgensen 3,120.00 
R.E. Schock 2,500.00 
C.W. Lockhart 2,500.00 


ADVERTISING (From Advertising 
Dept. Records) S 25,887.69 


TOTAL $128,423.55 
B. In addition to the above, various Sa’es Offices 
invested both time and money in developing this market. Among 


the contributors were R.B. Taylor (Albany), R.L. Kunz (Greenville 


F.D. Halladay (Los Angeles), N.G. Dragelin (Philadelphia), T.C. 
Hines (Minneapolis), G.A. Holzworth (Hartford), and R.G. Osborne 


(Buffalo). 
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8. Brief Summary of Work Performed: 

H-3068 covered some testing to investigate the sound atten- 
uation characteristics of the fill. 

H-3119 covered the testing we did to determine the eff 'cienc 
pressure drop and carryover characteristics of various combina- 
tions of fill and water distribution systems. 

H-3131 covered the expenses of building a demonstration 
unit. 

H-3146 covered the testing we did to investigate the poten- 
tial for problems in stacking the fill to heights of 10 feet. 

H-3157 covered the expense of additionai demonstration units 


Only two-thirds was considered applicable to gas turbine work. 


H-3161 covered some testing we did in cooperation with G.E. 


regarding salt carryover (Sodium has been found corrosive to gas 
turbine parts). 

Most of the travel expenses were for promotional trips. We 
conducted several seminars for gas turbine manufacturer's per- 
sonnel. We presented historical information on intake cooling 
and compared the various ways to accomplish this cooling. We 
entertained questions from the flocr. We demonstrated the use 
of Munter's Fill. In general, we tried to convince our audiences 
that our latest designs had more advantages than disadvantages 
when compared to our earlier designs. ~ 
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9. Competitive Materials Used In Evaporative Coolers 


A. The license from Munters is limited solely to 
evaporative coolers used with gas turbines. A gas turbine like 
most other combustion engines, burns air and fuel in the produc- 


tion of power. The rate at which this power can be generated 
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€@pends on the mass flow rate of air which the compressor por- 
tion of the gas turbine unit can deliver to the burners. This, 
in turn, depends on the density of the air. The evaporative 
cooler makes it possible to increase the density of the air en- 
tering the compressor. It does this by using some of the heat 
in the air to evaporate water. This, of course, cools the air 
(just like the skin is cooled when sweat evaporates). It turns 
out the humidity is increased as well, but the important thing 
is the density is increased due to the cooling in spite of the 


humidification. 


B. Buffalo Forge presently uses various designs of 


evaporative coolers for gas turbine applications. These designs 
may be grouped in three (3) broad categories. These three (3) 
categories are similar in that they all promote the intimate 
contact of air and water by producing large amount of interfacial 
area. They differ in the manner in which this interfacial area 
is produced. One category produces interfacial area by spreading 
the water over Munters’ Fill (a cross-fluted corrugated fill) 
which has a lot of exposed surface. Another category spreads 

the water over networks of fine fibers. The last category simply 
divides the water up into fine droplets and allows these to fall 
through a chamber. In all designs, the air is passed through the 
apparatus thus allowing it to contact the water droplets or the 
wetted surfaces. 

Cc. The materials used by Buffalo Forge, therefore, in- 
clude Munters' cross-fluted corrugated fill, fine fibers networks 
of various descriptions, and spraying systems of various kinds. 

D. Buffalo Forge still offers all three (3) categories 


of evaporative coolers. Spray type apparatus and fine fiber units 
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are still considered to be competitive. The fact that some of 
our customers specify cross-fluted corrugated fill is, in my op- 
inion, simply the result of our efforts to promote this material. 


In the beginning, we found it quite difficult to convince some 


of them that there were enough advantages to outweigh the dis- 
advantages. We have not given up on either alternative, and, 
in fact, we are currently examining a fine fiber material which 
is new to us. 

E. Among the benefits accruing to the use of an 
evaporative cooler are: (1) increased power, (2) particle 
removal, particulary sodium, (3) sound attenuation, and (4) 

NOX reduction due to water injection. Among the detriments are 
(S) thermal shock due to an on-off operation, (6) pressure-dr-n, 
(7) carryover of water and deposition of scale when carryover 
evaporates on blading, and (8) cost. Munter's Fill units can 
be compared to open-spray and fine-fiber units with respect to 
each of these points. 

1. The power increase is not a function of type 
of unit. All types can be designed for the sara efficiency and, 
therefore, same power increase. 


2. All types remove particles. ‘We have not 


' studied the removal effectiveness of spray or fiber types with 


respect to salt (sodium test). Fill has an advantage in view 
of documented testing that has been done. 

3. None of the types produces really significant 
sound attenuation. Since we have done some testing on fill and 
there is a slight amount this may be an advantage over cther 
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types. 


4. NOX reduction is related to the amount of wate 
injected. This can be made the same for all types by proper 
design. 

5S. Fill type units probably have an advantage 
with respect to thermal shock because the fill does not dry out 
Or wet as fast as the other types. 

6. Pressure drop should be considered in con- 


junction with size and velocity. Low-velocity air washers may 


have the advantage, but high-velocity designs would be at a 
disadvantage with respect to pressure drop, The situation 
would be reversed with respect to size. The tradeoffs must 


be considered both between types and within types. 


counteracted 10 some extent by contr-l. The unit regardless 
of type must be properly designed. Operation during adverse 
weather can be restricted hy automatic or manual control. We 
have investigated carryover for all types. None completely 
eliminate carryover. As ef fficiency is reduced the potential 
for evaporation of carryover in the exit stream is increased. 
Both the fiber and fill types may have some advantage over spray 
type. 
8. Cost is a compiex Subject. First cost is de- 
pendent on design and manufacturing efficiency. Operating cost 
is a function of pressure @rop and pumping power. Maintenance 
cost includes replacement parts and labor. Fill type units 
might very well have the lowest first and Operating costs, but 
this is not a foregone conclusion. Replacement of fill might 
be required as often as every five (5) years which could be con- 


sidered a serious disadvantage compared to Spray type. 


7. Carryover and deposition of scale can be | 
Wt 


10. Buffalo Forge Competit:rs in Evaporative Cooler 


Market. 

The principal competitor of Buffalo in the sale of evaporative 
coolers for gas turbines is Burgess. Another competitor is 
American Air Filter Company. But there are various manufacturers 
of evaporative coolers and air washers, such as Pneumafil, Zurn, 
McGraw Edison, Alton Manufacturing, and Buensod-Stacey. Several 
of these are potential competitors and possible entrants into the 


market for intake coolers for gas turbines. 


ll. Buffaio Forge Competition With Burgess. 


A. Burgess is a very significant competitor of 
Buffalo in the sale of several products other than evaporative 
coolers. In the broad evaporative cooler maixet, Burgess has 
been an active competitor in all applications for industrial 
use as well as with gas turbines. Some customers for evaporative 
coolers for use with turbines are General Electric, Westinghouse,|_ 
Turbodyne, (Division of Studebaker-Worthington) Turbo Power and 
Marine Division of United Aircraft, Curtiss-Wright, and Solar 
(Division of International Harvester). 

8. Burgess manufacturers some products for use with 
gas turbines which Buffalo Forge does not manufacturer, one of 
which is "silencers". Burgess sometimes sells a customer a 
"package" ‘including an evaporative cooler and a silencer - Buf- 
falo Forge does not. The affidavit of Ronald I. Yaeger, in sup- 
port of the Burgess motion states that Burgess also includes a 
filter assembly in a "package" with an evaporative cooler. 
Buffalo Forge does not. 

C. Since Buffalo Forge does not sell these “packages” 
it sometimes sells evaporative coolers to a company like Farr 


Company, which sells manufacturer silencers and filters. 
O «6 


12. Confidential Data. 
I have seen exhibit BF-9 containing Buffalo Forge Engineering 
Bulletin AHD-45, exhibit BF-14, containing Bulletin AHD-60, and 
exhibit 15, our Bulletin AHD-76. I am only surprised to learn 
that these were in the files of our competitor Burgess, since 
each bore the statement "This bulletin is for the confidential 
use of Buffalo Forge Company employees and representatives". 

13. Extension to Gas Absorber-Market. 
In May 1974, Buffalo discussed with Munters extension of the 
license to three (3) areas: (1) geographical extension of the 
license to the oil producing companies in Africa and Asis; (2) 
a non-exclusive license in the automotive market; and (3) a 


license in the : aio absorber Market. In an exchange of letters, 


Munters declined to grant any of these requests (Exhibits BF- -52, 


BF-53, and BF-54). 


Sworn To Before Me This 


J2th Day Of Decem) er 1975 


Notar 
ROSERT J. CGA 
Rectory Public, State of Hew York 
; Quelisiod in Erie Coury Zz 
i ‘vy Commassicn Expires Marcn 30, 18... 
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Curis, Van Kirk, Qceue 4 Rater 


UNITED STATES DISTRICT COURT DEC 16 Iwo 
SOUTHERN DISTRICT OF NEW YORK 
(J By Hand [7] By Mail 


MUNTERS CORPORATION 
(A Delaware Corporation), 


Plaintiff, : CIVIL ACTION NO. 
75 Civ. 4622 (CHT) 
-against- 


BURGESS INDUSTRIES INCORPORATED 
(A Delaware Corporation), 
and 
BUFFALO FORGE COMPANY 
(A New York Corporation), 


eo @ 


(JUDGE TENNEY) 


Defendants, 
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PLAINTIFF'S ANSWER TO DEFENDANT 
BUFFALO FORGE'S INTERROGATORIES 


Plaintiff answers the interrogatories of defendant 
Buffalo Forge as follows: 
Interrogatory 1 
Set forth each claim of each patent listed in 
paragraph 7 of the Complaint which constitutes a patent on the 
product or material described in paragraph 9 of the Complaint. 
Answer: 
U.S. Patent No. Claims 
3,262,682 L, 2, 3 and 4 
3,450,393 1 and 2 
3,265,500 NONE 
3,399,903 i, 2, 3 ana 4 
3,574,032 NONE 
3,395,900 NONE 


3,526,393 NONE 


3,599,943 NONE 


e 


! The listed claims are those which it is believed related 
, to fill of the type now or heretofore used by Buffalo. A further 
review may lead to more claims being added. 
Interrogatory 2: 


With respect to the cross-fluted corrugated packing 


material described in paragraph 7 of the Complaint: 


Describe each use for which such material is 


suitable. 

Describe each use, or product in which such material 
has been used. 

State (1) the name and address of each person or 
customer of Munters which has used such material; 
(2) describe each product in which such material 
was used; and (3) state the dollar amount of 
shipments annually to each ee person or customer. 
Describe each material which is competitive with 
said Munters material, or can be used in place of, 
or as a substitute for Munters material, or for 
which Munters Fill is used as a substitute or 


alternative material. 


A. and B. Attached hereto are brochures of Munters 
showing typical uses of the Munters fill. Plaintiff does not 
know all uses of its fill. 

C. This interrogatory is objected to on the grounds 
that it is burdensome, too broad and therefore irrelevant as now | 
phrased. Munters will advise opposing coursel by letter as to 
the total sales of Munters and asks that such information be 


maintained confidential. 
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D. As presently advised competitive material for fill 
would be made of aspen wood, redwood, PVC, fiberglass, polyurethane, 
{ H 


-polyesters and other materials such as various metals. It is 
' 


' believed defendants have more knowledge of the competitive 


Materials than Munters. 


{ 


, Interrogatory 3 


State the date when plaintiff was incorporated, and the 


nature of its business since it was incorporated. 


‘Answer: 


e 


About 1965 and its business was primarily the 


‘development and production of fill products. 


; Interrogatory 4 


State the relationship between plaintiff and AB 
! 


‘Carl Munters described in paragraph 8 of the Complaint. 


' 
‘ Answer: 
Plaintiff is a licensee and subsidiary of AB Carl 
Munters. 
Interrogatory 5 
State whether plaintiff is engaged in any other business 
| than the manufacturer of said material and the sublicensing of 
' said patents. 
Answer: 
Plaintiff manufactures other products usable in air 
‘ treatment and cooling applications. Sublicensing is a very 


' 


‘minor part of its business. 


4 


' laterrogatory 6 


Describe each license plaintiff has executed other than 


& with Buffalo Forge with respect to said patents, the products 


manufactured under the license and the method of determining 


{ 


each royalty. q 66 


State the name and address of each such 


licensee. 

State the dollar revenue of said business 
annually either of sales of the material or other 
measurement of the value of the material so 


manufactured. 


The only other sublicensee is Research-Cottrell, 
Inc., Bound Brook, New Jersey. The area sublicensed to 
Research-Cottrell relates to sulphur dioxide scrubbers. 
B. Plaintiff objects to disclosing the amount of 
sales of material to Research-Cottrell. However, the sales 
are greater than sales to either Buffalo Forge or Burgess. 
Interrogatory 6 - (Repeated) 
State whether plaintiff has been reque a €o grant 
any licenses under said patents, or has considered granting any 
licenses, which were not executed. 
Answer: 
6 (Repeated). A sublicense was requested but it was 
not granted. 
Interrogatory 7 
If the answer to No. 7 is affirmative: 
A. Name each person with whom plaintiff has had any 
contact with respect to granting any such licenses. 
State the reasons why plaintiff did not execute 


each such requested license. 


A. Acme Engineering. 
B. A management decision was made not to grant any 


additional sublicenses. 


 :. 


interrogatory 8 
Describe the efforts of plaintiff, and of AB Carl 


Munters to develop new potential uses and to develop markets \ 
in which to sell such material. 
Answer: 


There is a continuous effort to improve the fill 


product and acquaint potential users with its advantages. 
Interrogatory 9 

, With respect to the allegations in paragraph 10 of the 
Complaint: 

A. Name each person in Munters and Buffalo Forge who 
had or exchanged oral or decane communications 
prior to the execution of the sublicense agreement 
Exhibit 1 annexed to the Complaint. 

B. Relate the substance of any oral communication with 
respect to the experimenting by Buffalo Forge and 
its intention to experiment further and to develop 
the application and use of Munters Fill as a new 
competitive product in the "Product Use Area" as 
set forth in WHEREAS clause three of Exhibit l. 


Cc. Attach to your answers copies of any letters or 


memoranda discussing the subject matter of 
subparagraph 9(b). 

D. State plaintiff's reasons for granting the 
license set forth in said Exhibit 1, including 


but not limited to the reasons for limiting the 


"Product Use Area.” 


Describe the work done by Munters and by 
Buffalo Forge to develop new potential users 


for the fill method. 


As presently advised, on behalf of Munters 

UlL£ Nordling, President Munters Corporation, 

and John A. Mitchell counsel to Munters Corporation, 
and on behalf of Buffalo Forge Robert Jorgenson, 
Vice President Buffalo Forge Corporation, and 
Donald McGrath counsel to Buffalo Forge Corporation. 
The exact content of each oral communication as 
presently advised is not recalled. However, 

Buffalo Forge's representative stated that Buffalo 
Forge had the greater part of the gas turbine market 
and the expertise relating thereto. Munters had 

no experience in that field and at the request of 
Buffalo Forge granted the sublicense here in issue 
so that the use of the fill might be developed by 
the experimentation of Buffalo Forge. 

As presently advised, no such documents have been 
located. 

In known and established markets in which Munters 
fill was competitive with other materials, it was 
Munters’ policy to grant an implied use license 


under its product patents to any purchaser of its 
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i 
| 
| 
' 
| 


—€i1l. When Buffalo Forge told Munters it 

interest in trying to develop the use of Munters 
fill as a substitute for materials it was using in 
its evaporative coolers, and desired an exclusive 
license for the use of the fill in evaporative coolers 
for a variety of applications, Munters declined to 
grant it a broad field of use license. However, it 
did agree to grant one restricted to evaporative 
coolers used in specific and limited gas turbine 
applications. The reasons were that this would open 
up an entirely new market in the "Product Use Area” 
not previously available to Munters, that Munters 
did not have the technical knowledge to design an 
evaporative cooler for such use while Buffalo 

Forge did, that Munters had no experience in that 


particular market, while Buffalo Forge was well- 


established there and had contacts with potential 


customers, and that Munters could not make the 
financial investment necessary to develop and design 
a product for entry into what was a new product 
market. Also, Buffalo Forge stated it could not 
undertake the development unless it received an 
exclusive license for a limited period. Prior to that 
time no other company had shown any interest in using 
Munters fill in this market. 

During the course of Buffalo Forge's development of 
the new product use, Munters made available its 
knowledge and expertise relating to the physical and 
performance characteristics of the fill, and the 
economics relating to its use. In addition, Munters 


assisted in solving a problem relating to the use of 


\ 


the fill which resulted in the filing of an 

application for a patent relating to the work 

done jointly by Munters and Buffalo Forge. 
Interrogatory 10 

With respect to the allegations in paragraph 12 of the 

Complaint: 

State the first date of any o. 1 or written 

communication from Burgess to Munters regarding 


said fill material. 


Describe any cral communications between Munters 

and Burgess personnel prior to the receipt of the 
first order from Burgess, and attach to your answers 
copies of any written communications. 

Describe the products in which Burgess stated it 
intended to use said material. 

Describe the products in which Burgess did use 

said material from the date of the first order to 
the present time. 

State the total dollar volume annually of purchases 


of said material by Burgess. 


A. The exact date is not known. It is believed to 


have occurred after the sublicense was granted to Buffalo Forge. 
The first order from Burgess was for fill for use in an area 
othet than the “Product Use Area". 

B. As presently advised no records have been found 
and there is no present recollection of any oral communications. 

Cc. Heat exchange in industrial humidifiers. 

D. General industrial applications and on one 


occasion in the “Product Use Area". However, Munters had no 
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knowledge of the intended Burgess use at the time the material 


was shipped. 


E. Munters objects to providing this information 
except to counsel who must agree to keep it confidential. 
Interrogatory ll 

Witr. respect to the allegations in paragraphs 13, 14, 
and 15 of the Complaint: 

A. State the basis of your allegations that Burgess 

had used Munters’ fill material in the Product Use 
Area for which Buffalo Forge is exclusively 
licensed. 

Describe the manner in which, and the date when 
Munters informed Burgess of the Buffalo Forge 
license; attach to your answers copies of any 

such written communications between Munters and 


Burgess. 


A. Information received from Buffalo Forge aid 
thereafter confirmed by Burgess. 
B. Nordling letter of March 25, 1974 to R.J. Thompson; 
Mitchell letter of June 7, 1974 to G. Fazakerly. 
A search of the files is continuing to be made and 
if any earlier correspondence is found, defendants 


will be so advised. 
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COMMENT. 


The above answers and objections have been prepared by 
counsel and are being executed by counsel as an agent in order to 


expedite matters as requested by counsel for Buffalo Forge. 


' 
' 


‘Dated: December 16, 1975. 


MUNTERS CORPORATION 


laintiff's Attorney 
530 Fifth Avenue 
New York, New York 10036 
(212) 682-7171 
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UNITED STATES DISTRICT COURT . - JAN +9 1976 
SOUTHERN DISTRICT OF NEW YORK 
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SD. oF ne 
NUNTERS CORPORATION $ ae 
‘(A Delaware Corporation), 
1 : 


i ‘ ; 
Plaintiff, . 75 Civ, 4622 (CHT) 


eagainst- ™ 


‘ : ' 

BURGESS INDUSTRIES INCORPORATED pf. 4 4 yi, 7 

(A —— Corporation) : be 
an ; : 

BUFFALO FORGE COMPANY 

(A New York Corporation), 


: 
Defendants, 4ORANDUM 


BOE BSNS OAENEDADAE DADANHRVOMDBEBASAAMN;, 


. 


TENNEY, J. 


The instant case was commenced by Munters Corporation 
("Munters") against two of its customers, Durgess Industries 
Incorporated ("Burgess") aad Buffalo Forge Company ("Buffalo 

‘’ Porge"), Munters is a manufacturer of material known as 
>". "Munters Media" or "Munters Fill'' which is used in the produc- 
os ‘tion of air conditioning apparatus, Munters has requested a 


ie declaratory judgment, under 28 U.S.C, §§ 2201 and 2202, setting 
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forth its rights and obligations under an agreement with Buffalo 


. Forge in ordar to settle a dispute betwaen the thrae companies 


= under the antitrust laws, 15 U.S.C. §§ 1, 2, 14 and 15. 


Be: Defendant Burgess has moved for a praliminary injunction order- 
oe ‘ing Munters to supply it with Munters Media during the pendency 


Z ¥} 


He “ Ris of the main action, For the reasons set forth below, the Court 


ay Hh. Rit ee: 
yah RORY, 


ed 


"grants the motion insofar as it enjoins adherenca to the sgree- 


. : 4 


ment with Buffalo Forge pending casgueidiag of the antitruat 
dtepute, : 


‘ 


eens 


Munters ts the licensee of certain patenta relating to 
cross-fluted, corrugated packing material having a variety of 
uses, including use as a filler in liquid gas contact apparatus, 
cooling towers and evaporative aselece.( °C paint 11 4, 6, 9). 


In October 1972, Muntors executed an agreement with Buffalo 


Forge, a manufacturer of primarily industrial equipment, whereby me 


Muntero granted Buffalo Forge a sublicense for the exclusive usa 


and sale of Munters Media in the production of rr 
ing systems for gas turbina ongines and related cyuipront. 
Munters continued to sell Munters Mcdia to other customers for 
uses preswmably othor than that in the restriction granted to 
Buffalo Forge, Burgess, a manufacturer of diverse industrial 


“equipment, ie alco a customer of Munters purchasing Nunters 


Media, Burgess and Buffalo Forge appear to be the oly sup- 


pliers of evaporative coolers for gas turbine applications, and 


preees 7 competa with oach other in tha sales of such oquip- 


ment, Burgess has alleged that most customers for the cool- 


ing systems specify use of Munters Media as a component in the 


iis. Bystem,. At Buffala Forga'a demand in accordance with their 


ament » ‘Muntora sonenene that 
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ment to ita purchase orders for Munteze Madin, promising that . 
it would not use the aha in tae produstion of evaporative cigs 
ing apparatus for gas ‘ciebing equipment, (Complaint J 14),:’ * 
Burgess haa refused to’ sign the Coma. ment and Munters has ce 
fused further delivery of its Media tq Burgesa, rt, 4 
Munters! complaint recoumts tha charge by Burgess that 
the sublicense agrecment ‘between Munters and Buffalo Forge aay 
_ an dnval{d field of use RSS RESSrton under patent and antderuat is 
Lawa and an illegal attempt to tie patented Munters Fill to ums" < 
patented Apparatus, f.e., gas turbines, thereby Violating antie “e 
Prust laws, Buffalo Forge, on the other hand, contends that oe 
the agreemont {2 a valid ona and has threatened to gue Muntera ea 
for breach vf the agreement if it sells to Burgesa.’ Munters an 
“claims that it is therefore threatened with lawsuits by both. ee 
customers and prays for a declaration that the sublicense agrees. «| 
ment is valid and that it may refuse to sell Media to Burgess’. 


in velicnce upo: ’ agreement, 


Jurisdiction 


in order to entertain the motion for a eines in=- td 


hy 


“Junetion by Burgeso, the Court mat first determine whether it Bec 
hag jurisdiction over the claim for a declaratory judgment by’ oe 
Munters, .It 19 well settled that in a declaratory action an 
oe actual case or SOR PEHV Gray must be presented, although accome at 
i plished ae on © irreparable harm need not ba alleged, 6A. 
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Moore's Federal Practice 14.57.11, 57,22 (2d ed, 1974). Als 


though neither Burgess nor Buffalo Forge had actually instituted ee 
‘' 


y 


= 


wit 
oe 


. proceedings against. Munters at the tima Munters brought ita 


fee 
x 
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action, it is sufficient for the purpose of jurisdiction that 
’ both customers had threatened Munters with lawsuits involving eee ey 
the same controversial agreement. Tha United States Court of 
Appeals for the Second Circuit held in a .cclaratory suit that 
a party was not infringing upon anothor party's patent despite | peal 
the fact that the patentee had not yet instituted an infringe- ites 
ment action against him, Tha Second Circuit explained that : 
"§3t 49 clear that a justiciable controversy is 
present 1£ defendant, the patentee, has charred 
plaintLfté with infringement, or nas threatened 
plaintiff with an infringement suit, either di- 
rectly or indirectly." [‘:ller v. Ulin Mathicson 
Chem. Corp., 404 F.2d 50L, 5u4 (2d Cir. Lod), 
The court reiterated Professor Moore's statement that the rc- 


quirement that thera be q "charge of infringement" has been 


Practice { 57.20, at 3119. Upon the allegations before tha 
Court, it ia apparent that a real controversy exists between 
the parties calling i ail of the antitrust laws, 
Sherman Act §§ 1 and 2, despite the fact that neither Burgess ° 


nor Buffalo Forge has initiated independent proceedings against 
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Munters, Certainly Burgess' motion for a preliminary injunction 


Ce 
a 
. 


indicates the authenticity of the conflict and the ripeness of 


this case for judicial resolution. 


ts Finding sufficient jurisdiction over the underlying come= oo 
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plaint, the Court may proceed with consideration of defendant . 


Burgess’! motion for a preliminary injunction. 


A preliminary injunction has repeatedly been recognized ae 


oo 


in this circuit as an extraordinary remedy, See Culf & Western ee 
ES 


Industries, Inc, v. The Great Atlantic and Pacific Tea Company, . 
‘Inc., 476 F.2d 687, 692 (2d Cir. 1973); Checker Motors Corp. v. 
Chrysler Corp,, 405 F.2d 319 (2d Cir,), cort. denied, 394 U.S. 
899 (1969). Application for this remedy is addressed to the 
digcretion of the district court, Yakus v, United States, 321 


U.S. 414, 440 (1944); 7 Moore's Federal Practica q 65.04[2], 


Standard for Issuance 


of a Preliminary Injuaction 


The stendard for issuance of a preliminary injunction 
waa recently enunciated by the Second Cixcuit as follows; 


"The standard factors which the court now 
considers upon an application for a preliminary 
injunction are wall lmown: (1) clear likelihood © 
of success on tha law and tha facts then availe 
able and possible irreparabla injury, or (2) 
oufficiently serious quastions on the merits 
making them fair pround Lor litiration and a 
balance of the equities tipping decidedly in 
favor of preliminary relict." Columbia Pictures 
Industrics, Inc. v. smericam projccascing © 


panies, inc,, aul bad G94, UY/ (ad Clr, 


Sea also San Filippo v. United Brotherhood of Carpenters and 
Joiners of America, No, 75=7394 at 6392-93 (2d Cir,, Oct, 28, 


ie ay Pe 


p eye 
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1975); Sonesta International Motels Corp, v. Wellington Assos 
clates, 483 F.2d 247, 250 (2d Cir. 1973); Gulf & Western In= 


{,tea Ss 
‘ See a F 


dustries, Inc, v. The Great Atlantic and Pacific Ten Company, 
supra, 476 F.2d at 692-93; Dino De Laurentiis Cinematorrafica, 


od Mas 
ibe ttt 


S,p.A. Vv. — Inc., = yr. 2d 373, 375 (2d Cir, 1966),' 


The Probability of 
' Success on the Nerits 


é 


Movant ne that the sublicense agreement an 

between Munters ‘and Buffalo Forge violates Sections 1 and 2 of 
the Sherman Antitrust Act and constitutes an abuse of patent 
authority by Munters, Specifically, Burgess argues that the 
agreement amounts to an unlawful concerted refusal to deal, a 
per se antitrust violation under Klors, Inc. v. Broadway-Hale 
Stores, Inc., 359 U.S. (207 (1959) and United States v. General 
Motors Corp., 384 U.S, 127, 146 (1966). In addition, the movant 
characterizes the agreement as an unlawful restriction by Munters | 
on its customers! resales, constituting a per se violation of 
the doctrine set forth in United States v. Arnold Schwinn & Cony th 
388 U.S, 365 (1967); United States v. Glaxo Group Limited, 302. ’ : 
F. Supp. 1 (D,.D.C. 1969) (granting partial summary judgment on 0 
the merits), 328 F. Supp, 709 (1971) (final judgment), reversed ee 
on desue of remedies, 410 U,S, 52 (1972). Finally, BDurgess cons," 
tends that the agreement surpasses tha field of use restrictions ne 
permitted patent licensees under General zee Pictures Corp. | 

“vy, Western Electric Co., 304 U.S. 175, aff'd on dotiedeiun, 305 

U.S. 124 (1938). Munters, on the other hand, contends that the 

'- publicensa is a valid agreement under the law established in 


Seneral Talcing Pictures, Similarly, Buffalo Forge counters 
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that the restrictive agreement is = under General al 


Pictures, ae a Sipe 


Pies ee 


; Field of use restrictions incident to patent licenses 


PEP 
“2 


ve agate 


. have been the sdbteet. of numerous conmmentasiet. See, e.g., : 

: Adelman & Juenger, Patent-Antitrust: Patent Dynamics and Field« oe 
of-Use Licenaing, 50 N.Y.U, Le Rev. 273 (1975); Handler, Addreas ar 
to Mid-Winter Stated Meeting of the American Patent Law Associae, A 
tion, 1972 Am. Pat. L. Ass'n Bull, 119 (1972); Gibbons, Field 
Restrictions in Patent Transactions: Economic Discrimination 
and Restraint cf Competition, 66 Colum. L, Rev, 423 (1966); 
leyman, Patent Licensing and the Antitrust Laws--A Reappraisal 
at the Close of the Decade, 14 Antitrust Bull. 537 (1969); Note, © 
The Patent-Antitrust Balance: Proposala for Change, 17°Vill. L, 
Rev, 463 (1972), The isaues presented in the adjudicaurion of 
an antitrust action abound with complexities and intricacies 
which call for extensive factual examination. Tha analysis is 
more demanding where, as hero, it involves the legitimacy of. 


commercial restrictions which allegedly inhere in tho grant of 


<3* - 


eae, 


patent licenseo, It ia difficult to generalize the principles 


oe ee erg pane cee bt ee 
< mat - ee es Set 


" 
oe 


applicable in antitrust canes other than to say that naked re-_ 


straints of trade are gencrally unlawful and that cases involv- 


be ah 


ing the antitruse and patent lawa are particularly dependent 
upon fine line factual distinctions, Such cases ara best ree 


solved after full-scale evidentiary hearings. Sea, e.f., White . 


Motor Co, v, United States, 372 U.S, 253, 261 (1963); Sandura 
site 0 95 


2 i 
v. Bits, 309 F.2d 847 (6th —— 1364); Snap-On Tovls Corp, v, 
E.T,C,, 321 F.2d 825 (7th Cir,. 1963) ; Royal Crown Bottling Co. 
Vv, Royal Crown Cola Co ? (358 F, Supp, 290, 295 (Dp, Colo, 1972). 
The Court therefora ‘turns to consideration of the alternative 
standard for issuance of a preliminary injunction, : 


The Merits Present 
Fair Ground for Litipation 


° hee 
4 ee ees 5 


, Although the Court cannot determina the probability of 


success on the merits from the abbreviated hearing on this motion, 


ae 
: 
Ri 
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i, 
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‘it is convinced that the questions raised are serious enough to 
present fair ground for litigation, in accordanca with the alters 


mate standard pronounced in Columbia Pictures Industries, Inc, 


viAmerican Broadcasting Companies, I Cy, Supra, 50] F.2d at 0m. 


Seq also San Filippo v. United Brotherhood of Carpenters and 

Joiners of America, supra, No, 75-7394; Gulf & Vestern Industrics, 
inc, v. The Great Atlantic and Pacific Tea Company, gupya, 476 

P.2d at 692-93; Checker Motors Corp, v. Chrysler Corp., supra, nei 
405 F.2d at 323; Unicon Management Corp. v. Kopners Co., 366 F, 2d ae 


199, 205 (2d Cir, 1966); Dino De Laurentiis Cinematoprafica, 
SiprA. vy. D-150, Inc., supra, 366 F.2d at 375; Namilton Watch 


Co. v. Benrus Watch Co,, 206 F.2d 738, 740 (2d Cir, 1953); 


Supermarket Services, Inc, v. Hertz Mountain Corp., 382 F. Supp, 
1248, 1254-55 (S.D.N.Y, 1974), The questions raised by this 
motion, serious and substantial enough ta require further delib= 
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erate investigation, are as follows; 
@ Whether tha agreement between Munters and’ ot 
; Ae, Buffalo PORney characterized as @ patent me 
| license, in fact Fepresents a valid exerciaq : 
of tha monopoly power by a patent licensee, 
namely a field of use restriction; 1£ not, : 
ey Whether it constitutes a vertically integrated - a 
concerted action in restraint of trade, mora 
particularly, (a) an unlawful attempt to tle a 
vendor's patented product (Munters Media) to 
4 vendee's unpatented one (Buffalo Forge's 


evaporative cooler for gas turbines), or (b) 


= Bo oy Arann oe Sar oe 28 


a refusal ta deal in violation of Section 1 of 


the Sherman Act, 


Balancing the Hardshina 


Munters has admitted that it will not be injured by the. 


| 
| 
| 
: 
| 
| 


granting of this motion, (Pl.'s Memo, in Reply to Motion for | 
Prelim, Inj. at 5), Burgess ia in a quite different position, 


oe eee - eee 
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If the agreement is upheld Burgess will have to cancel the bids - 
it has already accepted from the four major industrial customers ae 
in the market for ©vaporative air coolers, A denial of Burgesa! | 
motion will produca the same effect at present, causing a sigs 
nificant loss of current businesa and, more importantly, irrep- 


arable injury to its goodwill in the industry, Without comment- 
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| ing on the business acumen of Burgesa in obligating itcel£ to 


customers before removing impediments to its supply of resource 
materials or the possible coumercial exigencies behind that de- 
cision, it is clear’ that the likely long-lasting harm ta Burgess | ve 
‘ goodwill outweighs possible harm to Munters or Buffalo Forge. 


I£ Buffalo Forge ultimately wina, it will simply regain that : 


S 
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part of the market which ia foreclosed by the preliminary in= | 
junction; if it ultimately loses, then no —— cil is sufe 
: fered as a result of the injimetion, | 
pes The antitrust issue in this case presents fair ground 
for extenoive analysis and further litigation, and it appears 
that any injury to Munters or Buffalo Forge resulting from a: 
preliminary injunction suspending enforcement of their sublicense 
agraement would not outweigh thea overbesring injury that cial ‘ 
would suffer if ite request for preliminary relief wera denied, : 
Therefore, the Court enjoins plaintif£ Munters Corporation, its 
agents, servants and attornays, and all persons in active concert. . 
and participation with it who raceive actual notice by personal oe 
service or otherwise, seetuding sueicroeeti Buffalo ipo lia ig 7. 
* from: : lee aul hs 
(1) Refusing to sell Munters Media, also known aa 
Munters Fill, on the basis of the entitled 
sublicense agreement between Munters and 


Buffalo Forge. 


(2) Extracting a wriften or other coumitment from 


} 
t 


a. Q1U. 


regedit! Ppt fe ter 


alt Bnei te ett A fselgyt oly Ao vay 


Burgess as a condition of sale, obligating 
it to restrict its utilization of Munters 
Media or Munters Fill from any particular 


product'use area, °° ' 


te 


Accordingly, an injunction will issue pendenta lite 
upon the posting of a bond in the sum of $25,000 by defendant 
Burgess Industries Incorporated, to secure the payment of such ‘ 


costs and damages as may be incurred or suffered by any party 


who is. found to hava been wrongfully enjoined, ‘Submit order in 


conformity herewith, 


Dated; New York, New York 


January 19, 1976 
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MUNTERS CORPORATION, ; 
Plaintiff, ©. 75 Civ, 4622 (CIT) 
-against- 


BURGESS INDUSTRIES INCORPORATED 
and BUFFALO FORGE COMPANY, 
tote oh of , Desendants,-; - 


Sig 
' 
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FOOTNOTES — 


,1/ The Agreement between Munters and Buffalo Forge states, in 
pertinent part, as follows; 


NARTICLE If: Grant of License 


1. Subject to and to be effective when Buffalo 
shall have established the use of Munters' Fill as a 
competitive product tor use in the Product Use Area, 
Munters Florida grants to Buffalo, under the terms of 
this Avreement, the exclusive ripht and sub-license 
under the Fill Patents to use and sell Munters! Fill 
solely for use in the Product Use Area throuchout tha 
Exclusive Territory, und to sub-license others to use 
such Licensed Munters’ Fill obtained from buffalo 
solely for use ir. the Product Use Area throughout the 
Exclusive Territory. Munters Florida reserves all 
other riphts it may have under the fill Patents for 
uses of hiunters!' Fill not within the Product Use Area, 
Nothing in this Agreement shall be interpreted or con- 
strued to grant to buffalo or its customers any richts 
whatsoever to manufacture Munters! Fill, 


saw Sere a 70s + 
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3. Munters Florida shall do no act which will 
interfere or restrict Buffalo's quiet enjoyment of 
the exclusive right and sub-license granted herein, 
such as, for example, Muntors Florida will not know- 
ingly sell tunters' Fill to purchasers whose intended 
use falls within the Product Use Area. 
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ARTICLE III: Notice of License 
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+ FOOTNOTES 
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FeseRtomennvose 
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' 


attention of Munters Florida the fact that a pure 
chaser, other than Buffalo, of Munters! Fill from iret gs 1 
Munterg Florida, has used or sold said fill for use... aint" 
in the Product Use Area in the Exclusive Territory, ©: 
Munters shall promptly inform said customer of the 
exclusive use, sub-license and/or supply agreement 
Sranted to Buffalo herein. A true and correct copy 

of said written notice shall be promptly sent to 
Buffalo,. : ty pra an fy Poe 


ARTICLE IV; Purchase Requirement 


Ll. . . . Buffalo will use Munters! Pill in the , 
Product Use Area in the Exclusive Territory except 


when its customers desire other types of fill to be 
uged,!! ie ‘ : 


’ 
wy? 


‘ 
4 


i] 


2/ The major customers for evanorativea airspray cooling systems.” 
Buiteable for pas turbine equipment are; General Electric. .. 
Corporation, Veotinghouse Corporation, Solar Division o2 


International Harvester Company, and Sui Northern Natural 
Gas Company, ah po ; 


sherman Act § 1, 15 U.S.C, § l (1970), states; 

"Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of 
trade or conmerce among the several States, or with 
foreign nations, is declared to be illegal,.,,"! 


Sherman Act § 4, 13.0,.8.4,.42 (1970), states; 


0 danas 
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oa 


"Every person who shall monopolize, or attempt 
to monopolize, or combine or conspire with any 
other person or persons, to monopolize any part of 


thea trade or commerce among tha several Scates, or 


with foreimn naCions, shall be deemed guilty of a 
misdemeanor, ea8 i . i ut as 


Ra et “Su. 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE SOUTHERN DISTRICT OF NEW YORK 


MUNTERS CORPORATION 
(A Delaware Corporation), 


Plainciit, : CIVIL ACTION NO. 


Vs i 75 Civ. 46622 (CHT) 


BURGESS INDUSTRIES INCORPORATED : JUDGE TENNEY 
(A Delaware Corporation) 
and 
BUFFALO FORGE COMPANY 
(A New York Corporation), 


Defendants. 


ORDER AND PRELIMINARY INJUNCTION 


Defendant Burgess Industries Incorporated having 


moved this Court for the issuance of an injunction pendente lite 


enjoining plaintiff Munters Corporation and defendant Buffalo 
Forge Company, and the motion having been briefed by each of 
the parties and the Court having on December 16, 1975 heard 
oral argument in support of and in opposition to the motion; and, 
The Court having made findings of fact and conclusions 
' of law embodied in the Court's Memorandum dated and filed 
January 19, 1976, herein incorporated by reference; 


NOW THEREFORE, IT IS HEREBY ORDERED that plaintiff 


Munters Corporation, its agents, servants and attorneys, and all 


persons in active concert and participation with it whe receive 


actual notice by personal service or otherwise, including 


0100 


i 
defendant Buffalo Forge Company, be and they hereby are enjoined | 
pendente lite from 
(1) Refusing to sell Munters Media, also known 
as Munters Fill, on the basis of the sub- 
license agreement entered into between 
Munters Corporation and Buffalo Forge 
Company; 
Extracting a written or other commitment 
from Burgess Industries Incorporated as a 


condition of sale, obligating it to restrict 


its utilization of Munters Media or Munters 


Fill from any particular product use area. 


IT IS FURTHER ORDERED that the injunction pendente lite 
provided by this Order will issue upon the posting of a bond in 
the sum of $25,000 by defendant Burgess Industries Incorporated, 
to secure the payment of such costs and damages as may be 
incurred or suffered by any party who is found Co have been 


wrongfully enjoined. 


Dated: New York, New York 


January é 6 » 1976 


Charles H. Tenney 
United States District Judge 
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INSURANCE COMPANY OF NORTH AMERICA, PHILADELPHIA, PENNSYLVANIA | 
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United States District Court 
Southern District of New York 
eel ee dept da aetuleraed wha ceca Uae alle eae 


Munters Corporation 
(A Delaware Corporation), 


Plaintiff, 
: Civil Action: No. 
vs. 


: ! , 

Burgess Industries Incorporated 75 Civ. 4622 (CHT) 

(A a ee ' Undertaking on Preliminary 
sp Injunction 

Buffalo Forge Company : 

(A New York Corporation), 


Defendants. 


The above named defendant, Burgess Industries Incorporated, having 
applied to one of the Judges of this Court for a preliminary injunction 
in the above entitled action, restraining and enjoining the plaintiff 
Munters Corporation, its agents, servants and attorneys, and all persons 
in active concert and participation with it who receive actual notice by 
personal service or otherwise, including defendant Buffalo Forge Company, 
be and they hereby are enjoined pendente lite from 


(1) Refusing to sell Munters Media, also known 
as Munters Fill, on the basis of the sublicense 
agreement entered into between Munters Corpo- 
ration and Buffalo Forge Company; 


Extracting a written or other commitment from 
Burgess Industries Incorporated as a condition 
of sale, obligating it to restrict its utili- 
zation of Munters Media or Munters Fill from 
any particular product use area. 


NOW, THEREFORE, pursuant to the Statute in such case made and pro- 
vided, tne Insurance Company of North America, A Fennsylvaniz Corporation, 
having an office and usual place of business at 79 John Street, in the 
City of New York, hereby undertakes in the sum of $25,000.00, that the 
defendant Burgess Industries Incorporaced will pay to plaintiff Munters 
Corporation or defendant Buffalo Forge Company so enjoined, such damages 
and costs, not exceeding the before mentioned sum, as they may sustain 
by reason of the injunction, if the Court finally decides that the defen- 
dant Burgess Industrics Incorporated is not entitled thereto. 


Dated: January 23, 1976. 0100 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
MUNTERS CORPORATION, 
Plaintiff, 
75 Civ. 4622 (CHT) 


Vv. 


BURGESS INDUSTRIES INCORPORATED : ORDER TO SHOW CAUSE 
and BUFFALO FORGE COMPANY, 


Defendants. 


Upon the decision of this Court, dated January 19, 1976, 
the preliminary injunction entered on January 26, 1976, the Notice 
of Appeal dated February 17, 1976, the attached affidavits of 
Robert Jorgensen and Joseph W. Burns and memorandum of law, and 
upon the basis of all prior proceedings had herein, it is 

ORDERED, that defendant Burgess Industries, Inc. show 


ermnneemmmnnmmanmnmns F 


cause before me on the _2% _ day of man ed 1976 at _10.2e0'clock 


an 
in the fanée noon, in Room//03% of the United States Court House, 


Foley Square, New York, New York, (1) why an order should not be 
entered pursuant to F.R.Civ.P. Rule 62(c) to suspend and stay the 
preliminary injunction during the pendency of the appeal, and 
(2) why an order should not be entered pursuant to Rule 65(c) to 
provide for periodic increases in the amount of the bond posted in 
this action by defendant Burgess Industries, Inc. 

IT IS FURTHER ORDERED, that personal service of this 
| order and the papers upon which it is granted upon counsel of 
record fer vlaintiff Munters Coporation and defendant Burgess 


Industries, Inc. by 5 o'clock in the afternoon on February26, 


1976, shall be good and sufficient service. 


Dated: New York, N. Y. 


wn 
February 2), 1976 CHARLES H. TENNFY 
0.8.0.2. 


‘yn 


UNIVED SYATES DISTRICT COURT 
SOUTHLEIUI DISTRICT OF NEW YORK 


HUNTERS CORPORATION, 3 ives to, 4622. (CHT) 


Ne I 


Plaintiff, 


AFFIDAVIT OF JOSEPH WW, 
BURUS Itt SUPPORT OF ORDER 
TO SHOW CAUSE 
BURGESS INDUSTRIES INCORPOPATED 
and 
BUFFALO FORGE COrlIPANY, 


Defendants. 


STATE OF HWEW YORK 


COUNTY OF NEW YORK } 


JOSEPH W. BURIIS, being duly sworn, deposes and Says: 

Ls Il am a member of the firm of Burns, Van Kirk, 
Greene & Kafer, 521 Fifth Avenue, itlew York, New York 10917, 
attorneys for the defendant, BDuffalo Forge Company ("Buffalo 
Forge"), and I am fully familiar with the proceedings of this 
Matter. 

2. I wake this affidavit in support of Buffalo 
Forge's application for an order directing defendant Lurqess 
Industries, Inc. ("Burgess") to snow cause thy (1) an order 
should not be entered pursuant to Rule 62(c) to suspend and 
Stay the preliminary injunction during the pendency of the 
appeal, and (2) an order should not be entered to provide for 
periodic increases in the amount of the security pursuant to 


Rule 65(c). 


O1ls 


3s At the hearing on Decemer 18, 1975, of the 
Lurgess motion for a preliminary injunction, the Court stated 
that if it granted the motion, it could schedule a trial on 
the merits in ilarch, 1976. I wrote a letter to Tudge Tenny 


February 3, 1976 (attached hereto as Uxhibit A), to 


confinn this schedule. 


4. Counsel for llunters and Burgess advised the 
Court of their readiness for an early trial (Exnibits B and 
C attached hereto). 

Se Judge Tenny's letter, dated February 10, 1976, 
advised that he could not schedule this case for trial "in 
the reasonably foreseeable future.” (fxhibit D attached hereto) 
In view of this statement, Buffalo Vorge filed a tlotice of 
Appeal on February 17, 1976. 

6, One of Burgess’ counsel, Bryan ‘iedlock, 
telephoned Donald G. McGrath, general counsel for Buffaio 
Forge, and asked if he was going to continue the lawsuit in 
view of the $25,000. security which he claimed limits the 
maximum amount of damages Buffalo Forge can receive in this 
action. This legal contention was somethina new to Buffalo 
Forge, and they felt compelled hoth to appeal and to move in 
this Court for a change in the order with respect to security. 
(Exhibit E attached hereto) 

Ve The reason this apolication is made for an 
order to show cause instead of proceeding by Notice of ‘lotion 
is that “time is of the essence." l!lo previous application 


has been made for the relief requested herein. 


Olle 


WHUCREFORE, deponent prays that this Court order 


defendant Burgess to show cause why (1) an order should not 


be entered pursuant to Rule 62 (c) to suspend and stay the 
preliminary injunction during the pendency of tiie appeal, and 
(2) an order should not be entered to provide for periodic 


increases in the amount of the security. 


SAph W. Burns 


Sworn to lefore me this 
25th day of February, 1976 


Bi J ered LP y 
Zz earl 
FLORENCE R. LE SAUVAGE 
Motary Public, State of New York 


No. 31 231/180 


Qualified in Hew York County 
Pracmie inn Comtene Maem i 1077 


Burns, VAN K1iRK, GREENE & KAFER 


ALBERT R JUBE ere 1970) 1 NCwama, NEw JEMSEY O7108 
—-.. :. §21 FirtTH AVENUE sakcauniee cn aaa 
LAWRENCE © J BONAGUID!I - 4 

Doaene w MUuANe New Yoru, N.Y. 10017 ARON GERTIA BT 
DONALD E BYRNE as ay i 
WILLIAM 0. GREENE (212) 972 0500 eemeetendinayag, 
DONALD C. HAIN soul 

HOWARD OG. KAFER e ‘a STEPHEN VASAK, JR 
Uh R Lee Gan CABLE ‘AUBURATH 

ALAN PALWICK 

BLACKWELL SMITH 

THOMAS J UNGERLAND 

Wo PHILIP VAM KIRK 


OSCAR J. HEIG 
MARTIN J NEVILLE 
GARY M. LACHMAN PAUL N. STERNBACH 
STEF °"N VASAK, UR® HERBERT J. SEARWOOD 
Out ADMITTED im NEW YORK 


OF COUNSEL 


February 3, 1976 


The Honorable Charles H. Tenney 
United States District Court 
United States Court House 

Foley Square 

New York, N. Y. 10007 


Rez: Munters Corporation v. Burgess Industries 
Incorporated and Buffalo Forge Company 
75 Civ. 4622 (CRT) 


Dear Judge Tenney: 


During the oral argument of the Burgess Industries* motion 
for preliminary injunction on December 18, 1975 you stated 
that you believed you could schedule the trial of the case for 
late March or early April, 1976. 


The issue of anvearly trial date is critical to my client's 
determination of whether or not to appeal from the issuance of 
the preliminary injunction which was entered on January 26, 1976. 
It is my recollection that when you discussed a possible date 
for trial, counsel indicated that the case could be tried in 
about one week. 


I would appreciate your advising whether or not you can 
schedule this case for trial before the end of April, 1976. 


Respectfully submitted 


Joseph W. Burns 
JWB rma 


cc: John C. Vassil, Esq. 
John A. Mitchell, Esq. 
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EXHIBIT A 


2 7.0 4. STULTS © 


CurTIS, MorRIS & SAFFORD.P.C. 


TRumanm §. Sar FORD 


- FRM Saaitee $30 FIFTH AVENUE STUART a were 
“TOM KR. STER OF COUMSEL 


iv 7Y W ROSTER —_ 


f 1S M4 ESUINGER New YorRK,NEw YORK 10036 cowaso 6. curtis 


“AL MITCHELL @@4-1970) 


S20 8 G@ENTT 
. |§ SIMOCMERAND 


DANIEL & MORRIS 
(5890-1966) 


c. MOBINSON, JR. 


+. SOR NN. MEFF ) ence 


-OmaS §$. SarFORD 
> A. PARTOYAN TEL CP MONE 


3} A REWRE 
Y Cvans 


* ~80 J. SANTISN 


(212) my 2-778 


CABLE 4008€39 


* CAAVELLAS 
4.0 P. GILLETTE Puanen 
Jal A. RAZZANO icing 
1AM $, FROMMER YELEX 


‘CM@ER 0,C. BAR ONLY 222817 Cums 


February 4, 


) 


The Honorable Charles H. Tenney 
United States District Court 
United States Court House 

Foley Square 

New York, New York 10007 


Re: Munters Corporation v. Burgess Industries 
Incorporated and Buffalo Forge Company 
75 Civ. 4622 (CHT) = Our File 31068 


Dear Judge Tenney: 


Today I received a copy of Mr. Burns' letter of February 3, 
1976 to you. On behalf of Munters there is no objection to a 
trial early in April, 1976. I do have a trial commencing early 
in March in San Francisco and a hearing in an interparties matter 
in the Patent Office now set for March 30, 1976. Accordingly, 
the March date would not be convenient for Munters. 


As I believe I have so advised counsel for the defendants, 
Munters' position at the trial will be to merely introduce the 
license agreement which is the subject of the present dispute 
into evidence and then leave each of the defendants to present 
such proof as it desires to support its position. 


Respectfully, 


OG fit tt 


John Aj Mitchell 
( One Af The Attorneys For Munters Cor; 
JAM: mm se 
cc: John C. Vassil, Esq. 
Joseph W. Burns, Esq. 
V. Bryan Medlock, Jr., Esq. 
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EXHIBIT B (<2 


MORGAN, FINNEGAN, PINE, FOLEY & LEE 
eogorxct . FINME QAM, JR, 


JOHN 0. MORGAN 
ananvi. : ATTORNEYS AT LAW 1903-1030 
ba he 


cone 345 PARK AVENUE HOBART N. OURHAM 
Youn s |NEW YORK, NEW YORK 10022 ssa 

pogening Cage FINOURPINE NEW YORK 
Gavio # 
HARRY © 
MOoBeErr . 
onons 
THOMA: 
£Owar: 
STEPH 


TEL. (212) 786-2600 


TELEX: 221798 


COUNSEL 
RALPH M. WATSON 


February 3, L976 


. MEMINOWAY, JR, 
MICHAR Jj. MAZZA 


Honorable Charles H. Tenney 

United States District Court 

for the Southern District of New York 
United States Court House 

Room 1904 

Foley Square 

New York, New York 


Munters Corvoration v. Burgess Industries 
Incorporated and Buffalo Forge Company 
Civil Action No. 15 Civ. 4622 


Dear Judge Tenney: 


We have received copies of letters to you sent 
by Mr. Burns on February 3, 1976 and Mr. Mitcnell on 
February 4, 1976. We have also obtained che views of 
V. Bryan Medlock, Jr., Esq. of Dallas, Texas, trial counsel 
for Burgess Industries Incorvorated, concerning a possible 
trial of this action in April. 1976. 


Although Burgess Industries Incorporated is : 
desirous of an early trial, for the reasons set forth below, 
it requests that a trial not be set prior to May 3, 1976. 


Mr. Medlock advises me that he is scheduled to try 

the consolidated actions of Wanles Platters and Great Western 
Foods Co. v. Kraftco Cora. (C.A. 4-75-113) and Waoles Platters 

and Great Western Foods Go. v. General Foods Coro. (C.A 4-75-1132) 
pera on April 19, 1976 in the United States District Court, 
Northern District of Texas, Fe. Worth division. Discovery has 
net been completed in those actions and some time will be spent 
during the months of February and March by counsel for all the 
parties in those actions in completing discovery. 
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EXHIBIT C tf 


Honorable Charles H. Tenney 
February 5, 1976 
Page 2 


) 


The position of defendant Burgess Industries 
Incorporated is apparently different from that of nlaintiff 
Munters Corporation and defendant Buffalo Forge Company. 
Munters Corporation, according to Mr. Mitchell, will not need 
any discovery. Defendant Buffalo Forge Company took its dis- 
covery prior to the hearing on the Burgess Industries Incorpor- 
ated motion for preliminary injunction. Burgess Industries 
Incorporated has not had any discovery and will require dis- 
covery of the other parties. 


The Burgess Industries Incorporated discovery will 
be in the form of Rule 33 interrogatories, Rule 34 document 
demands and a limited number of devositions. We are informed 
that the discovery by way of interrogatories and document 
demands will commence in the very near future. 


We respectfully request the Court to consider the 
present trial schedule of Mr, Medlock and the discovery re- 
quired by Burgess Industries Incorporated in this action at 
such time as it gives consideration to the setting of an 


early trial date. 


Very truly yours, 


(Ua! 


nm C.. Vassil 
JCV/ed 


John A. Mitchell, Esq. 
Joseph W. Burns, Esq. 
¥. Bryan Medlock, Jr., Esq. 


UNITED STATES DISTRICT COURT 
UNITED STATES COURTHOUSE 
New Yorn, N. Y. 10007 


February 10, 1976 


CHAMBERS OF 
CHARLES H. TENNEY 


) 


Joseph W. Burns, Esq, 

Burns, Van Kirk, Greene & Kafer 
521 Fifth Avenue 

New York, N.Y. 10017 


Re: Munters Corporation v. Burgess Industries 
Incorporated and Buffalo Forge Company 


75 Civ. 4622 (CHT) 


Dear Mr. Burns: 


I am in receipt of your letter of February 3, 1976, 
in which you make inquiry regarding my trial calendar 
and the prospect of bringing this case to trial in March 
or April of 1976. 


At present, my trial commitments are such that it 
would be impossible for me to reach this matter for trial. 
in March or April of this year or for that matter in the 
reasonably foreseeable future. Therefore, I urge you to 
seek your appellate remedies with dispatch as regards the 
issuance of a preliminary injunction in this case. 


Please be assured that I am fully cognizant of the 
needs and desires of all parties to bring this case to 
trial and will do all that I can to see that the earliest 
date. possible is assigned to the case. However, at the 
same time, I must repeat that you should seek appellate 
scrutiny of the decision on the preliminary injunction, 
if such is your wish, without delay. 


Sincerely yours, 


Ch tablet, 


CHARLES H. TENNEY 
United States District Judge 
for the Southern District of New York 


John C. Vassil, Esq. 
John A. Mitchell, Esq. 
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EXHIBIT D 


McGRATH, MEYER, LIEBERMAN & LIPP 


ATTORNEYS AT LAW 
BUITE 1400 STATLER HILTON BUILDING 
107 OELAWARE AVENUE 


BUFFALO, NEW YORK 14202 
ROSERT EK LIPr . 
ARNOLO 7. LRM AN i168) 
HOWARD tL. MEYER 


CONALO @. MCGRATH February 9, 1976 


ANTHONY G6. ABBARNO 


866-6000 


Joseph W. Burns, Esq. 

Burns, Van Kirk, Greene § Kafer 
§21 Fifth Avenue 

New York, New York 10017 


Re: Munters vs. Burgess Industries and 
Buffalo Forge Company 
Our File - 196 BF 


Dear Joe: 


The other day Bryan Medlock called to inquire 
if we were going to proceed with this matter. After discussion with 
the client I informed him that we are. 


During the course of the discussion he raised 
the point that Burgess' maximum exposure or conversely Buffalo's 
maximum damage claim during the pendency of the action is t™e $25,000 
amount of the bond. He indicated that this is the attitude ci the 
second circuit. If that is the case then I think we should move or 
appeal whichever is appropriate on the point of the bond being 
insufficient to cover Buffalo's total potential damages as a result 
of the injunction. Please proceed accordingly. 


Sincerely yours, 


a 


Donald G. McGrath 
DGM;cew 
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EXHIBIT F 


| UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


| MUNTERS CORPORATION, 
| Plaintiff, ; 75 Civ. No. 4622 (CHT) 


, AFFIDAVIT OF 
ainst ; 
an ROBERT JORGENSEN 


BURGESS INDUSTRIES INCORPORATED, 


and 
| BUFFALO FORGE COMPANY, 
Defendants.: 


! 


| STATE OF NEW YORK 


| county OF ERIE 
I ROBERT JORGENSEN, Being duly sworn, 
| deposes and says: 


1. I am the Chief Engineer of 


i 


. Burgess stated in the Ronald J. 
| Yaeger Affidavit dated November 12, 1975 in support of its motion 
ll fue a preliminary injunction that its "good will" would be irrepa-| 
| rably damaged if it could not supply Munters media evaporative 


| coolers to fill purchase orders it had already received from 


'" Solar, Westinghouse, General Electric and SUI Northern Natural 
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Hi 
i} 
{ 


\Gas Company totalling approximately $230,000. In Exhibit BF-34 
‘Yaeger set forth the dollar amount of each order as follows: 

Solar $10,965 
| Westinghouse 21,445 
Westinghouse 29,965 
| 


| 
| 
| 
| 
i 
| 
| General Electric 


SUI Northern Natural Gas. Co. 


Items 2, 3 and 5S are retrofit jobs 

which do not have enclosures, plenums, transitions, 

pumps or electrical equipment. Existing spray type 

Dynel coolers are being gutted and Munters media 
\ installed in place of the Dynel cells." 
i 3. It is impossible for me as a 
businessman to see in what way or manner the "good will" of 
Burgess could be injured irreparably by not being able to sell 
‘evaporative coolers containing Munters Fill for gas turbine 
‘applications during the pendency of this action. I cannot under- 


‘stand the legal concept which reached the conclusion that Burgess’ 
hood will would be irreparably injured, buc to my mind, the facts 
"as I know them indicate the good will of Buffalo Forge will be 
irreparably injured. 

\ 4. Let me start with Westinghouse 
and General Electric, which are the two major customers for these 
coolers. Incidentally, it should be noted that they are not the 
‘ultimate users or ultimate customers. Westinghouse and General 


‘Electric sell the gas turbine equipment to public utility compa- 


nies. It is very important to apap to Forge and Burgess to con- 
r PA 


vince Westinghouse and General Electric engineers of the merits 
of their products, as their recommendations have considerable 
influence on their customers, the public utilities. 

5. Westinghouse has two divisions, 
which purchase evaporative coolers for gas turbines, one at Phila- 
delphia, the other at Pittsburgh. For many, many years, Burgess 
has been preferred by Westinghouse as its supplier. This was 
stated by Yaeger in his deposition. Most of the evaporative 
coolers purchased by Westinghouse are purchased by the Philadel- 


phia division. Buffalo Forge has never been able to sell an 


although it has never stopped trying. Our local sales representa- 
tives are continuously trying to sell to that division, without 
success. Our headquarters' sales people have likewise tried, 
without success. On August 3, 1973 we took several of our-key 
engineers and sales people to Westinghouse in Philadelphia and 
gave an all-day seminar demonstrating our new evaporative cooler 
using Munters Fill, to which we had given the tradename "AEROFIL". 
here were about fifteen Westinghouse personnel there. We know 
positively that many Westinghouse people were convinced that our 
Aerofil cooler had many advantages over other types made by either 
Buffalo Forge or Burgess, yet, to this day we have not scented 
an order from the Philadelphia division. : 

6. In our opinion, the reason we 
have not been able to obtain orders is because the key person in 
the Philadelphia division is a man named Richard Audette. He was 
formerly employed by Burgess, and has maintained a very close 
personal relationship with the Burgess people. Now that more and 


more public utility customers have been convinced that Munters 


Fill coolers are better in many locations than other types, and 
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evaporative cooler to the Westinghouse, Philadelphia division, 


the Westinghouse Pittsburgh division has bought some from Buffalo 
; 
\Forge, Audette is ready to purchase them -- but not from Buffalo 


i 
i| Forge. This is why I just cannot see how Burgess' good will can 
| 


ia injured in its relationship with Audette and his Philadelphia 


division. Burgess might lose sales-yes-but not good will. 


fe Now I turn to General Electric. 
‘j 


| 


Here, it is Buffalo Forge which has been the preferred supplier. 


ive know as a fact that for years Burgess has tried to sell 
jevaporative coolers to General Electric, and has consistently 
| 


offered comparable units, competitive from a technical standpoint, | 
iH H 


"and usually at a lower price. We firmly believe that General 


i 

yElectric has preferred to buy our coolers and pay a premium price 
ibecause they are of a higher quality. better engineered, and 
"because Buffalo Forge gives better, more dependable service. Even, 


, though we obtained a higher price, our prices had to be fair and 
i|reasonable, as Burgess was always standing by ready to take the 


i business at a lower price. 


8. Burgess has claimed its good 
jwili will be itreparably injured if it is unable tc fill the orders 
| now on the books to supply two evaporative coolers to General 

Electric. The fact is, and Burgess cannot dispute this, the only 
reason Burgess received this order is that the Buffalo Forge 
‘plant has been on strike for several months, and General Electric 
‘desired t& protect itself in order to avoid delays in installing 


the complete gas turbine unit. Buffalo Forge has now made 


arrangements to have coolers made for General Electric by sub- 


contractors, so it is unlikely that Burgess will receive any more 


iy 
( 


‘orders from General Electric. There would be no possible loss of 


good will by Burgess if it did not receive Munters Fill to fill 
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i 


‘these General Electric orders. General Electric knows all about 
the patent license, and its attitude toward Burgess would not be 


affected in any way if Burgess did not complete the orders. 


9. The evaporative coolers Buffalo 
| Forge has sold to Westinghouse have been purchased by an inter- 
, mediary, the Farr Company. Evaporative coolers are utilized with 
j Only about five (5) to ten (10) percent of the gas turbines made 
in this country. Most gas turbines require "silencers" and many 


| require "filters". Farr makes silencers and filters. A practice 


' followed by Farr, Burgess, and other manufacturers (but not 


| Buffalo Forge) is to try to sell a "package" of equipment which 

i includes an evaporative cooler, a filter, a filter house, and a 

| silencer. Since Farr does not make coolers, it purchased them 

i ¥ron others, such as Buffalo Forge and Burgess at O.E.M. prices. 
ion September 1, 1972 representatives of Farr and the Westinghouse 
| Pittsburgh division visited the Buffalo Forge plant and were 

given a demonstration and description of the new Aerofil cooler 

' using Munters Fill. On April 27, 1973 we gave another tour of 
gas Buffalo plant and demonstration to the Westinghouse Pittsburgh 
‘division. On September 14, 1973 we gave a seminar to the Westing-| 
' house and Farr representatives in Los Angeles. Buffalo Forge 

| succeeded in convincing Farr that our Aerofil cooler had advan- 

l tages, and should be included in Farr's package. It is important 
| to note that Farr and Burgess are competitors in the sale of 

\ packages including coolers, yet as a business matter Farr was 

i pitting to buy evaporative coolers using Munters Fill from 

| Burgess for Westinghouse. It is impossible to conceive of any 
“loss of good will to Burgess if it is unable to sell to Farr 


‘coolers containing Munters Fill. 
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10. All of the customers from which ! 
| Burgess has taken orders to supply coolers with Munters Fill 
"know about the patent license. In all the seminars and demonstra-: 
" tions, the General Electric, Westinghouse and Farr people have 


‘asked Buffalo Forge about its relationships with the source of 


' the new media it proposed they use, and were told the facts. 

| Burgess knew about the license-before it ever purchased any fill 

| from Munters. Burgess has given to each customer a "hold harm- | 
less'' letter to protect the customer from any possible claim which| 

|| Buffalo Forge might make. There is no way Burgess’ good will 


| could be injured by failing to fill these orders, as each customer, 


| 
' knew that Munters could not supply the fill to Burgess for that 
| 


‘purpose. Burgess could furnish the coolers only if it could get 
| the Munters Fill. None of these customers were assured or 
| ceavaneees that Burgess would fill the orders. Each customer 
' knew that if Burgess did not fill the order it could go to 
'Buffalo Forge. The good will of Burgess is not in the picture 
"at all. 

Lik However, the order of this 
i court legitimatizing Burgess' bold and brazen act of ignoring 
the patent license is very damaging to the good will of Buffalo 
— We set out to make a "better mouse trap", as the expression 
| goes amon, competitors, and we succeeded. In our seminars, plant ! 
| tours, and sales efforts, which cost us thousands and thousands 
, Of dollars, we were asked, and answered that we had the exclusive 
Lee of this fill for a few years, so if the customers like the 
| product, nobody could copy our “better mouse trap'' for a while. 
Now Buffalo Forge will be injured in its reputation and good 
will, if any competitor is allowed to copy the "Cadillac of the 


\ industry" for which Buffalo Forge has long been known. 
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Leds. The preliminary injunction may 


destroy entirely the rights of Buffalo Forge under the license. 


| 
| 


\We are required to make minimum purchaseS of Munters Fill in 


1976 and 1977 in order to continue the exclusive license for two 


i 
} 


imore years. Granting Burgess the right to take away our customers. 
1 
it 


|cuts into our sales, and therefore our volume of purchases of 
i 
‘Aaa Fill, so that we will be penalized by being forced to 
| 


| make penalty payments, or forfeit the exclusive license. I 
i 

| have been told that at the hearing on December 18, the court 
| indicated 3% could try this case in March, 1976. But if a 


l trial is a long way off, and this preliminary injunction continues 


i 


| 
| 


' during appeal, the exclusive license may come to an end, and 
' Buffalo Forge will have lost the whole benefit of the license 


,even if it ultimately wins the case. 
4 


F 13. The devastating damage to Ruffalo 


+ 
tf 


Forge will not be easy to calculate. The first item to be 
fone Cree is the investment of $128,000 described in paragraph 
even of my affidavit dated December 12, 1975. When a companv 
‘makes an investment in research and development it hopes at 

\ the least to recover the amount expended plus a profit to justify 
| the risk of making the investment. By granting Burgess the right 
ore use Munters Fill, the possibility of Buffalo Forge obtaining 


he fais return on its investment has been practically destroyed. 
| 


‘The second item is the lass of profits on orders taken by Burgess. | 
| Calculating damages on this item is not difficult. It is the 


| 
" third item where the irreparable injury occurs. It took Buffalo 
| Forge 2 1/2 years, from the middle of 1972 until the beginning 
;of 1975 to convince the marketplace that its Aerofil cooler was 


j"'the better mouse trap."" The preliminary injunction destroys the 


0126 


;Momentum Buffalo Forge has developed, just as we were making 


| progress in competing with Burgess for customers like Westing- 
\| house. What the Court has done is to give Burgess an unlawfully 
i} 

‘monopolistic position, an advantage over Buffalo Forge, and even 


Since Buffalo Forge 


ti 
and does not buy them from others to create a package, it depends 


| 


{ 
| upon making.a quality or superior cooler. Now Burgess is 
| 


|""legally" allowed to copy our cooler and include it in a 
|| package, which gives Burgess a compet‘tive advantage over both 
| 

| Buffalo Forge and Farr. This will cause irreparable damage to 


| auftaro Forge. 


| ‘ Burgess stated in the Yaeger 
! affidavit (page 2): 
"The total dollar volume of evaporative cooler 
business of gas turbine application which Burgess 
Industries expects to complete in calender year 
1976 is approximately $1,000,000." 
We have calculated that the loss of 
| this business to Burgess will cause damage to Buffaio Forge in 
| the amount of about $440,000. If the preliminary injunction 


,oonetnues into 1977, of course, our damages will be increased. 


' The security bond of $25,000 ordered by this Court is woefully 


ae 


| 
| ES4 The Court concluded that if 


Burgess was required to cancel orders already accepted from four 


aeaeetnmmrneemnanits ss Samer 
peasrenett it would cause irreparable injury to its good will in 
(the industry. It certain 


t 
ij 


[error tee Burgess to go out and take new orders away from Buffalo 


} 
‘ia It cannot be argued that its good will will be irreparably 


} 
{ 
' 
i 


damaged by not taking new orders. 


eo ot 


Sworn to before me this 
20th day of February, 1976. 


DONALD G. McGRATH 
Rotary Puttic. State of New York 
Qualified in Me nC onty 
Certificate fico in Lie County 
By Commission Expires March 30, 19 77 


Pet THE MUNTERS 
en CORPORATION 


, |1PO.BOx Ss4aes 
) NEL MYERS. FL 
i (393901 PHONE 
ae 


(t313) 936-1555 
S “|ensr s 55-2785 


April 16, 1973 


x 


Mr. Hugo Bert 

Burgess Industries 

Air and Refrigeration Group 
8101 Carpenter Freeway 
Dallas, Texas 75247 


' Dear. Mr. Bert: 


Subject: Munters' HUMI-KOOL Humidifier Fill 


I refer to our telephone conversation of April 9, 1973, regarding 
the use of our HUMI-KOOL. 


Please find attached our performance charts for the HUMI-KOOL - 
CELdek 6560/15 evaporative cooler fill Our standard chart shows 
the performance in the recommended velocity range, 600 to 800 feet 
per minute. In this velocity range, the £411 will give a no-carry- 
over, no-splashing operation. No separate drift eliminator section 
will thus be required. The second chart shows the performance in 
the complete velocity range. 


The standard dimensions of the fill'packs are 12"D x 12"W x 48"H. 


We normally recommend an arrangement for the distribution of the 
water as shown on an enclosed sketch. The distribution pads are 
made of impregnated asbestos sheets. The holes in the distri- 
bution pipes should be spaced approximately one inch apart. 


Other water distribution arrangements than the ones shown can 
also be used. 


The fill packs are installed side by side without intermediate 
devices. The support of the packs can be arranged in several 
ways. One is with angle profiles along the front and back edges. 
Another method, which has been used in several greenhouse instal- 
lations, is shown on an enclosed sketch. 


The water flow should be based on a water load of 1.5 gallons per 
minute per square foot of horisontal fill surface. For the standard 
fill depth of 12 inches in the direction of the air, this thus means 
1.5 gallons per minute per lineal foot of fill. 
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Specialising in cooling tower fill and related heat and moisiure transfer surfaces 


Mr. Hugo Bert 
Burgess Industries 
April 16,°1973 
Page two of two 


The water collection trough should have a minimum volume of 
ten percent of that of the fill. A height of the trough of 
six inches, for a fill height of 48 inches, is recommended. 


A bleed-off of the recirculating water should be arranged. A 
normal figure is three to six percent of the recirculating water 


flow. The exact value depends on the pH and the hardness of the 
water. 


The simplest way to arrange the bleed-off is by mounting a small 
pan in the main water through and leading the water collected 

by this trough to outside the unit. The horisontal area of this 
pan should relate to the horisontal area of the fill as the bleed- 
off water flow to the recirculating water flow. 


HUMI-KOQL was introduced in Europe by our Swedish parent company 
_ in 1965, and since then, more than 10,000 installations are work- 
ing satisfactorily. 


The fastest growing field of application in the U.S. has been 
‘for greenhouses. Present installations with the HUMI-KOOL fill 
for greenhouses include the Quechan Environmental Farms in Yuma, 
Arizona (1700 x 4 feet), The Rainbow Tomato Company in Trowley, 
Louisiana (1000 x 4 feet), Weatherford Farms in Stafford, Texas 
(620 x 4 feet), as well as several smaller installations. 


Munters recently signed an agreement with Buffalo Forge Company 
for the exclusive use of the HUMI-KOOL fill in gas turbine air 
intake coolers. 


The net OEM price for the fill is $5.50 per cubic foot. The water 
distribution pads have a net OEM price of $2.50 per square foot for 
the 3-inch depth and $2.00 per square foot for the two-inch depth. | 


Our Mr. Jan Skold, Vice President - Engineering, will be traveling 
your way the end of this month.. He will be glad to stop by and 
discuss our HUMI-KOOL. \s soon as his itinerary is arranged, he 
will call you to discuss a suitable date. 


Yours very truly, 
THE MUNTERS CORPORATION 
Lt ele 


ulf £. Nordlingh if 
President 
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Enclosures 


Ron Yaexer Uero Rert 
Dallas 
Anril 20, 1973 


Munters Corporation 


freeree “tite 
Harvey Dutcher 
£. DMeneletto 
Lee Carns 
Don Masiello 


In response to my telephone conversation with \funters | am enclosing their letter 
of April 16 which ig self explanatory. 


Mr. Nor fline, Presijent of \iunters, indicates that they have sivned an ayreement 
with Puffalo-Force Company for the exclusive use of their |/umi-! 901 fill for zag 
turbine air inlet coolers. It is iny contention that this arranveinent is illecal. 
The fill has been offered to us as a VEM inaanufacturer ut 45.55) acu. ft. Lio 

not believe tuat we can he restricte! froin selliny this fitl if we incorporate it 
insije our cvoler to the gas turbine market. 


As oreviously outlined on my nemo of April 9, if the General Ulectric test proves 
to be successful they will standardize on a Buffalo Force Aerofil which incorporates 
MMunter’s :-umi-Yool cell. If this develops and if the licensiny avreement is vali. 
we will !ose approximately 45° of the inlet cooler market (jeneral Llectric's share), 
We will most certainly lose furbo Power as the Farr Coiwnany in ‘ny opinion is in 

a position to sell whatever they inanujacture to Turbo Yower. At yresent Farr is 
selling the Buffalo Forze Aerofil cooler to Vestinchouse, ittsburivii, for the Sul 
renerators. Tiicre is no question in my mind that they will attempt to offer this 
cooler to Westinzhouse, Philalelphia, for gas turhine inlct apnlications. “ith 

a differential in price of approximately 3C%. we may not only lose the cooler tsiness 
of Westinchouse but all of the -elated silencins work if Sarr attempts to nackaye. 
When inlet air inertial separators are snecifiei, we have little or no chance in 
ohtaininy this job as Parr manufactures this equipment. 


As I see the narketinz Jevelopment, Farr is srafually hol jing all the aces. If 


this license avreement is not challenge, we will be faced with a very, very serious 
situation. 


Mr. Jan Skold, Vice "restlent of Encinecring, will he visitin: us sometime this 
month. [ would like to suvecst that we Jiscuss this ‘natter with him when he visits us. 


UARB/nev 
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max" THE MUNTERS 
oft ge Oe 
\jPO0. BOX 6428 
WET. MYERS, FL 
/\583803 PHONE 
A (813) 936-1555 


Ww TELEX 5-2785 


June 29, 1973 


Mr. Ugo A. Bert, Sales Manager 
Burgess Industries 
Environmental Group 

8101 Carpenter Freeway 
Dallas, Texas 75247 


Dear Mr. Bert: 
list No. This price list 


Enclosed you will find our pri 
includes,CELdek as well as ESdek Basin pads. 
, E.M. discount of 


ist are somewhat” igher than previously waoted 
ing quotations at the present, 


lave any outsta 
the old prices but ask you kindly to inform us of: 
and the name 9 he customer. 


I would also like to take this opportunity to remine you that 
HUMI-KOOL cannot be applied to gas turbine a ications, due 
i 3 h But Forge. 


to Our Licen wit 
Yours very truly, 


. THE ad CORPORATION 
Isobe 


ey Ly $3 
ult F/ Nordlin 
President 


UEN/gw 
Encl: 1 


3 
J3Y 2 yiy 
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i 
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Specializing in cooling tower filland related heat and moisture transfer surfaces 


* 


Date /of issue: June 21, 1973 


CELDEK 
Price/cu.ft. Net Weight 
Flute Size Type of Sheet U.S.Dollars Lbs/cu.ft. 
1/4 | 
a 


6550/15 Dea Gb 2.4 


Sheets are imprec ed 
melamine. 


Counterflow fill with 6 mil, 
specially treated cellulose 
paper. Sheets are impregnated 
with melamine. Alternate tips 
available. 


ASBESDEK 


Price/cu.ft. Net Weignt 
Flute Size Type of Sheet -U.S.Dollars  Lbs/cu.ft. 


6560/15 Crossflow £ill with 12 mil 
asbestos sheets, impregnated 
with melamine. ; 


6560 Counterflow £111 with 12 mil 
hs asbestos sheets, impregnated 
with melamine. Alternate tips 
available. 


DISTRIBUTION PADS 


Price/sq.ft. Nat Weight 
Flute Size Description U.S.Dollars Lb3/sq.ft. 


4.50 


6590 Two-inch-thick counterflow fill 2.60 ” 1.0 
for water distribution, consisting 
of 12 mil asbestos sheets, impreg- 
nated with melamine. Neoprene 
coating on both sides. ro 
GiGe 

CF-6AS Two-inch-thick counterflow fill Sead 
for water distribution, consisting” 
of 12 mil asbestos sheets, impreg- 
nated with melamine. Neoprene 
coating on both sides. Stainless 


steel banding. z 0132 
yA 


HUMI-KOOL - PRICE LIST NO. 7 
* pate of Issue: June 21, 1973 


Page two of two 


Price/sq.ft. Nec Weight 
Flute Size Description U.S.Dollars Lbs/sq. ft. 
3:00 1.4 


Three-inch-thick counterflow 
ur? 


6590 
fill for water distribution, 
consisting of 12 mil asbestos 
sheets, impregnated with mela- 
mine. Neoprene coating on both 


sides. 


Three-inch-thick counterflow 
fill for water distribution, 
consisting of 12 mil asbestos 
sheets, impregnated with mela- 
mine. Neoprene coating on both 


sides. Stainless steel banding. ae 


~~ 


6550 Sane -BuT No S.S) BANDING Lue h¢y 


Cr-6B 
is Bon a No 3 at Standard pack dimensions are 12-inches width by 
12-inch depth by 48-inches length. We can supply packs with a depth 
of 6", but there will be an additional charge of 25 -per cubic foot. 


Above prices are ©.0.B. Fort Myers, Florida, packing included. 
~Shipping Containers: 


in full trailer lots. 
Each of these products is manufactured under one or more 


Single wall cartons for all U.S. shipments except 


~Patent Notice: 
patents issued in the U.S.A. and foreign countries. 
ent license to sell and use same in all areas 


Purchase of these 


products carries a free pat 


of the world except Scandinavia. 


Y¥Ody09 
JIU 2 yUly 


O1 O34Y343y 
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March 25, 


Mr. R. J. Thompson 
Purchasing Copartment 
Burgess Industries 
83.01 Carpenter Frec.way 
Dallas, Texas 75247 


Dear Mr. Thompson: ° 


As requested we are enclosing our Price List No. 7 > 
covering our HUMI-KOOL products. On these prices we will 
grant you our maxinum OEM discount of 30%. 


The products included on the price list are not licensed 
by The Munters Corporation tor evaporative cooling applications 
for cooling air, where the cooling of the air is obtained by 
evaporation of moisture therein, for cas turbincs having a 
minimum rated capacity of at least 500 Norccpower and for the 
equipment connected thereto. 


Very truly ycurs, 


“ bbed CORPORATION 

i 
U1£/E. Nordlifng 
President 

VEN/md 

Enc. 


cc: Mr. Jorgensen 
Buffalo Forge 


Gr” ay 
ie 
Curr, Morris & Svarroryp, P C 


ae 
TrL'sanw & Sat FORO 
630 Firru AVENUE OF COumate 


Léwis HM. EGLIGta 
JOAN AMT DH ELE 
OONaALO A. BENTZ 
ALVIN SINDEA BAAN 
LEE ©. MO SNSON, JR. 
CAELU® NL ntEE 

& THOMAS 4. SAFFORO 
GA A. PAaTOras 
FOES A. AEI@E 

Basee Evas3 
LEONARD J. SANTIS 
PLIAY CAAVELLAS 
OIvaLo # CiLLErre 
PaSQuaLt A AaLZANO 
WILLIE 3. FROMMER 


@ MIM@EA 0.C. GAR ONLY 


Nuw Yorn, New York 10036 


bowaad & Cus 


(ANB -1 97 OD 


OAmIEL Loam 
{1883-12808 


TELL HOSNE 
(212) mu 2-707 
CABLE 4007288 

CUMOdA 


revew 
222317 
Air Mail igi 


Georges Fazakerly, Esq. 
Vial, Hamilton, Koch 
Tubb, Knox & Stradley 
1500 Republic Bank Tower 
Dallas, Texas 75201 


Re: Burgess - Munters - Buffalo Forge 
Our File 31039 


Dear George: 


Confirming our telephone conversation on June G; 
1974, I wish to advise you that Mu:ters Corporation has 
granted an exclusive license under certain patents to Buffalo 
Forge Company to use "Munters' Fill" in evaporativ: cooling 
pplications for cooling air, where the cooling of the intake : 
air is obtained by evaporation of moisture therein, for gas oo 
turbines having a minimum rated capacity of at least 500 sat 
Horsepower and for the equipment connected thereto. Accordingly, 
any "Munters' Fill" sold to Burgess is not licensed for this Py 
purpose. 


If you have any questions, please do not hesit 
to contact us. 


Sincerely, 


|~ 
es 4 i eee 
| = if 4 OS eae oer ~ Nhe: 


John A. Mitchell 


JAM: mam 
cc: Mr. Ulf Nordling 
, be: Donald McGratn, Esq. 
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THE MUNTERS 


“I CORPORATION 43275 
WPO. BOX 6428 
) RET. MYERS, FL 
A33301 PHONE 
44 (813) 936-1555 
TELEX S-2785 December 13, 1974 


Mr. R. J. Thompson 
Purchasing Department 
Burgess Industries 
8101 Carpenter Freeway 
Dallas, Texas 75247 


Re: Munters CELdek - ASBESdek Fill 
Dear Mr. Thompson: 


On March 25, 1974 I wrote to you and advised -you that products 
included on the price list of Munters Corporation for evaporative 
cooling applications were not licensed for use by Burgess where the 
cooling of the air is obtained by evaporation of moisture therein, 
for gas turbines having a minimum rated capacity of at least 500 
Horsepower and for the equipment connected thereto. By a letter 
of June 7, 1974 to one of Burgess' attorneys, George Fazakerly, 

of the firm of Vial, Hamilton, Koch, Tubb, Knox & Stradley, our 
attorney John A. Mitchell advised Mr. Fazakerly that Buffalo 
Forge Company had been exclusively licensed to use Munters' Fill 
in this particular Product Use Area. Mr. Fazakerly was further 
advised that any Munters' Fill sold to Burgess was not licensed 
for this purpose. 


We have now been advised by Buffalo Forge that Farr Company has 
advised its officer, Charles W. Lockhart, that Burgess Industries 
hes held Farr harmless against any use by Burgess of Munters' 
CELdek or ASBESdek Fill in a proposed Tristates project. In order 
to comply with the request of its exclusive licensee, Buffalo 
Forge, that Munters not knowingly sell Munters' Fill to purchasers 
whose intended use would fall within the area exclusively licensed 
to Buffalo Forge, it will be required that on all purchase orders 
hereafter submitted by Burgess to Munters the following statement 
be included: 


\ 


Mr. R. J. Thompson 
Purchasing Department 
Burgess Industries 
December 12, 1974 
Page two 


“The Munters' Fill product covered by 

this purchase order will not be used by 
Burgess Industries for evaporative cool- 
ing applications for cooling air, where 
the cooling of the air is obtained by 
evaporation of moisture therein, for gas 
turbines having a minimum related capacity 
of at least 500 Horsepower and for the 
equipment connected thereto." 


Your cooperation in this matter will be appreciated. 


e 


Very truly yours, 


THE MYNTERS CORPORATION 


U1Lf £&. Nordliyg 
President 


UEN/md 


cc: Mr. Robert Jorgensen 
Buffalo Forge Company 
P. O. Box 985 
Butfaio, N. Ys. 14240 


unr. Donald G. McGrath 
McGrath, Meyer, Lieberman & Lipp 
Suite 1400 Statler Hilton Building 
107 Delaware Avenue 
Buffalo, New York 14202 


~ 


Mr. John Mitchell 
Curtis, Morris & Safford 
930 Fifth Avenue 
New York, New York 10036 


BR-Lb 


pre GoW 
iA’ 


General Electric Company 
Large G2s Turbine Department 
Greenville, Ss. Cc. 


Re: Your Inquiry G=9136 
destern Farmers 
Our Proposal P-15953, Addendum: 


Attention: Mae. H. Grover 


Gentlemen: € 

ut = 
This letter will serve to assure you that Buppess- In- 
dustries will and hearby agree to indemni 1 
your customer harmless from any loss, 
or alleged by any tnird party with respect 
of the Munters media, cell-deck oF asoest-deck. 


Further anformation aoncerning the legal aspects of 
dispute with Munters/auffalo Forge can be obtained from 

al Counsel, George Fazackerly, of Vail, Hamilton, Koch, 
Tupb, } and Stradley, 4n Dallas, Texas, telephone number 
914-746-4541. 


We trust this anformation will be neiofuli, to Foe and 
af you need any further assistance, please let us know. 


Yours very truly, 


BURGESS TipUSTRICS, INC. 


Ot a ae 
Furman Lee Capps 
Regional Sales Nanager 


Mr. George Fazackerly 
lir. Ugo A- Bert 
rile 


ENGINEERING DEPT. 
Air Handling Div. 


December 17, 1971 


Final Report and Recommendations on Project H-3068 
Project Description: Munter's ''Humi-Kool'' Humidifier Fill Test 


Purpose of the Project: To evaluate ''Humi-Kool’' for saturation efficiency, 
pressure drop and water entrainment capability 


Date Started: April 1971 


Date Completed: December 1971 


A. = Introduction 


Humi-Kool fill was first displayed by Munter's Corporation at the ASHRAE Show 
held in Philadelphia in January of this year. There, the writer met Mr. Jen Skold, 
the Vice President of Sales of Munter's Corporation. Subsequent follow up with 
Mr. Skold resulted in our iering the fill for a test unit. The material was 
supplied by A. G. Carl Munters, Sweden, as it was not manufactured in the U.S.A. 
at that time. Recently, Munters Corporation has started manufacturing the Hum:- 
Kool fill at Fort Meyers, Florida. 


B. = Description oF Fill 


The Humi-Kool 6560/15 fill is made from cellulose fibers and treated with 
phenolic resin. Small quantities of Haeger salts Watt 77 
are added to prevent decay. The Figure 65 stands 
for the flute height (6.5 millimeters), 60 stands 
for the angle between the flutes of two adjacent 
sheets. 15 is the built-in tilt angle of the 
sheets against the diection of the air. 


Ce. - Principle 


The fill causes water to spread out and flow im thin films over the fill surfaces. 
Such fill is often referred to as using the film Flow’ principle or the extended 
surface principle. The same principle applies in the case of the SH Humidifiers 
the cooling being obtained by air coming in contact with the wet media. Here the 
fibers of the media offer the extended surface. 


D. - Test Set Up 


The test set up consisted of a 12'' deep (in the direction of air flow) fill, 
housed in a 32 Stl Humidifier cabinet followed by an inspection plenum with plexi- 
glass windows to study water carry-over, a Model J, Size 95 fan section housing a 
44S pip fan, about 12 foot of discharqe duct, a calibrated nozzle to measure CFM and 
finally the discharge damper to requlate the air flow. The plan and elevation of 
the test unit are shown in Figure |. For further details, sec the attached photo- 


graphs on sheets 6 and 7+ (Pag a 5) 
Lene 
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Notes: 


1. = The area of the fill exposed to the air 
flow was made up of cight packs of fill 
material as shown in the sketcn. The 
standard size of a pack is 12''x12''x6! 
which can be cut to desired size. The 
reason for using so many packs was to 
study to see if there could be any leak- 
age problems at the joints. The sealing 
of the joints did not present any pro- 
blem since the packs could be held to- 
gether by pressure from the side or some 
kind of bracing. 
Vater Loading: The horizontal area at the top of the fill (4' wide x 1' 
deep) was 4 sq. ft. Approximatciy 8 apm of water was poured in the dis- 
sribution trays at the top of the fill. This provided a water loading 
of 2 gpm/sq.ft. of horizontal fill area. However, reduction of water 
loading to 1 gpm/sq/ft horizontal fill area did not seem to affect the 
saturation efficiency so long as the fill was wet. 


E. - Performance 


The petformance testing of Fill consisted of establishing t*wce important 
parameters vize, saturation efficiency, pressure drop across the fill, and water 
carry-over characteristics. 


1, = Saturation Efficiency 


The term saturation efficiency applies to recircu'ated water systems. 


The test set up did not have a recirculating water pump ov> 9, tank. 
Instead, city water was supplied to the water distributing trays above 
the fill. To simulate the recirculated water system, the saturation 
efficiency tests were conducted at a time when the city water temper- 
ature was the same as the wet bulb temperature of the air. 


2. - Water Carry-over 


The "Humi-Kool'! 6560/15 fill exhibited no water  arry-over for air veloe- 
cities up to 800 ft/min. The water carry-over was studied visually as 
well as by spreading dry cardboard sheets on the bottom of the inspection 
plenum. A slight carry-over secmed to occur at start up with a completely 
dry fill, but disappeared when the fill got wet. 


Pressure Drop 


The pressure drop across the 12'' deep fill was recorded with fill com- 
pletely dry and when it wes saturated «ith woter. The pressure drop 
curves are plottea on pageg. 


Advantaaes and Applications 
poli ied dato bd Ae lath 8 eisai ad 


A new evaporative cooler or a humidifier using Munter's “Humi-Kool" fill would 
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1 No water carry-over for air velocities up to 800 ft/min. 
2. = Water requirements as low as 0.2 gpm per 1000 cfm of air. oe 
3. - High saturation efficiency. os 
4, = No sprey nozzles, hence no plugging problems. 
5 

é 


- * Low pressure drop. 
ty = A very compact unit. The dimension of the unit, in the direction of air 
Flow could be only two fect. 
7. = Above all, because of the compact and simple design, the unit would cost 
much less to produce than any wet unit we make. 
j 8. = Munter's claim that the life of the fill is about five years. 


An evaporative cooler equipped with Munter'’s fill should prove to be very com- 
petitive for turbine intake coolers and other industrial applications requiring 
evaporative cooling. a 


G. = Disadvantages and Their Possible Solutions 
enter asen einen lt eM AETV ONS 


1. + The present ''Humi-Kool" fi11 is made of cellulose fibers and as such is 
1 j not fireproof. It does not meet any Underwriter Laboratories rating. ak 
However, Mr. Skold of Munter's Corporation told me that they are developing al 
the same fill using asbestos fibers. The develcoment is expected to be » 
complete within a year. The asbestos fill, beside having the same per- 
formance as that of "Humi-Kool'' will be UL certified. : 
2. = Without any regard to the quantity involved, the price of the fill is . 
a, $7.00 per cubic foot. This seems to be high, however, according to Mr. 
Skold, the price is nenotiahle. 
3- = A slight musty oder was noticed at the start up. 


H. - Analysis 


1. = Buffalo Forge Company and Munters Corporation - Background 


In 1963, Munters offered a different fill material for us@ in SH Humidi- c 
fiers. The negotiations were carried out by Mr. George Meek (then Pres 

dent, presently Chairman of the Board) of Munters Corporation and Mssrse Ks 
Macrow, Holt and Robson of the Buffalo Forge Company. Munters' offer for : 


an exclusive license was subsequently rejected by Mr. Macrow. For de- 


tails on this subject please refer to the attached copies of correspon- 
dence by Mr. Macrow. 


Recommendations 


It is our opinion that Munters “'Humi-Kool" fill is an excellent croduct. 

As mentioned in Mr. Skold's letter of arch 24, 1971, this fill was intro- 

duced in Europe in 1965 and since then, more than 10,000 installations 

in Europe are working satisfactorily. Munters started tha production of + 
this fill at Fort Meyers in September of this year. 


2 


In case BFCO does come out with a new evaporative cooler using "Humi-Kool" 

fill, because of the simplicity of its design, there is nothing preventing 

any other company to copy the Buffalo unit and sell it at a lower price. 

It might even encourage field fabrication by local outfits. This has hap- 

pened beforg, Buffalo developed the SH! Humidifier in 1969. Air and Refri-- 
gcration Company copied the design and are currently selling it at a lower 


price. 14+ 


To safeguard Buffalo's interests, we recommend that some sort of exclusive 

arrangement should be worked out with Munters Corporation. To get a feel for . 
their reaction, we mentioned it to Mr. Skold. He discussed it with Mr. UIFf 

Nordling, the President of Munters Corporation and informed us that Munters 

would be willing to consider an exclusive arrangement with BFCO regarding ''Humi- 

Kool! fill. If required, Mr. Skold and Mr. UIf Nordling would be happy to come 

down to Buffalo to discuss the matter further. Mr. Skold suqgested that it will 

be even better if somebody from Buffalo would visit Fort Meyer, Florida, because 

then the Buffalo representatives would be able to see their manufacturing facility. 


In case we develop an evaporative cooler utilizing Munters fill and are not 
af le to srevent anybody else doing the same, the ''Humi-Kool'' may adversely effect 
the sales of Buffalo's other wet units namely SH Humidifier, wet glass cell type 
Sark units and Aerowashers. Howe.or, it can be argued, that if we do not go ahead, 
somebody else will start using this fill. 


N 


Veiching all the pros and cons, we recommend that Buffalo Forge Company 


a develop a new humidifier line using ‘'Humi-Kool" fill. 
* 
“ 
’ VNKivka ; V. N. Kapoor 
Ki 
Attachments: 


1. = Plan and Elevation of Test Set-up - Fig. | 


2. = Photographs Showing Details of Test Unit 
3. - Performance Curves 


4. = Camparison of Buffalo Wet Unitsto Evaporator Cooler 
using Humi-Kool 


5. - Correspondence by Mr. Macrow of BFCO 


<r 6. - Letier by Mr. Skold of Munters dated March 24, 1971 Ye 
y . 


* 


7. -'Cellular Cooling Tower Fili'’ - Paper by George Meek ‘d 
of Munters, Gecember 1967. > 
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BURGESS ENVIRONMENTAL SYSTEMS 
Air & Refrigeration Products 


GENERAL INDUSTRIAL APPLICATIONS 


pn ji CELL-U-PACK EVAPORATIVE COOLERS 
SIZE 


3458 Gen. Motors Corp. 33 4-19 
Fremont, California 
3468 3-M Company 3 (2 10 
Brookings, S.D. (1) 6-8 
3482 American Smelting 21 8-18 
& Refining 
Amarillo, Texas 
3504 3-M Company (1 8-8 
Guin, Alabama (2) 8-13 
(1) 8-11 
3506 American Smelting 8-18 
& Refining 
Amarillo, Texas 
3507 es 8-11 
3524 " 4 4-8 
3526 Southwestern Pub. Svce. 10-20 
Amarillo, Texas 
3533 Blue Hills Voc. School 
Canton, Mass. 
3543 =‘ Tri-State Gen. Trans. 
Wray, Colo. 


3544 
3545 
3547 Portsmouth Pub. Library 
Portsmouth, N.H. 
3550 General Motors Corp. (1) 6%-13 
Van Nuys, Calif. (2) 6%-9'% 
(3) 7-14 
(1) 5-10 
(1) 4-10 
Denver Police Building 3-5 
Denver, Colorado 
Union Carbide Corp. 5-7 
East Hartford, Conn. 
East Detention Center 
Toronto, Ont. 


CELL-U-PACK EVAPORATIVE COOLERS 


RAL INDUSTRIAL APPLICATIONS 


[ SELL-U-PACK EvaPonarive coouERs ms 


Ory. SIZE | ee. 3. ae 


JOB 


~ondon Detention Center 6 (2) 5-9 70,230 
London, Ont. (2) 3-7 ‘ 

(1) 3-5 

(1) 2-5 
Nipak, Inc. 5-7 20,000 
Kerens, Texas 
SUI Northern Gas (Solar) - 30,000 
West Pakistan 
Southwestern Pub. Svc. 240,000 
Amarillo, Texas 
Westinghouse Elec. Retrofit 606,000 
Arizona (Public Serv.) 
Westinghouse Elec. Retrofit 606,000 
Arizona (Pub. Serv.) 
Westinghouse Elec. Retrofit 606,000 
Arizona (Pub. Serv.) 
Westinghouse Elec. Retrofit 606,000 
Arizona (Pbu. Serv.) 
Westinghouse Elec. Retrofit 606,000 
Arizona (Pub. Serv.) 
Westinghouse Elec. Retrofit 606,000 
Arizona (Pub. Serv.) 
Ortloff Corp. (Solar) 12,000 
Cuba, New Mexico 
NBR 52 Police Station 34,050 
Canada 
Mark-Hot, Inc. 38,000 
Montreal, Canada 
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</> : ne My 
yw, High humidifying efficiency -—— 
up to 90% on one foot depth. 


Je 
High face velocity — up to 800 
fpfm with a pressure drop as iow 

as 0.4 inches W.G. 


Ay 
Simple water distribution — 


no nozzles — no clogging, 


No curry-over — no separate 
drift eliminators. 


Contributing to the high efficiency is the same 
cross-fluted configuration af MUNTERS’ 
ASBESdek, proved so effective in aumerous cool- 
ing tower installations. It features a high surface- 
yolume ratio as well as a very hig,; mass transfer 
coefficient. Low operatisg cost di 2 to low circu- 
lating water volume and gravity wi ter distribution 
— reducing sizes of pump and wa pr filter. 


For further details, cantact 
us now... 
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Since 1266 over 10,000 instal- 
lations in Europe comprising 
industrial humidifiers and evap- 
orative coolers up to 106,000 
CFM as well as high efficiency 
humidifiers for package and 


central A/C units. | 


ease erm nema anna ta re 


emia in a ceme acee Renta Stes ne tl ei tt at st Si lh PR A = et 


Wek RP bhy heb 


a a 


Civciw 103 on Keoder Service Cord 


Heating ‘Pipusy Aw Canditioring, june 1971 


a My STERE Mz Vee WieDit | 


ee 


WJ SSUNG fase 


a 2 


Fay aa 


> 
tbh st. 
L attr 
| 
@ il f —_ 
Jet bs D4! ; 
Dateie| 68, 24/ ou Pte 1 }\ (559% (for ast» 


ad 


. Prsooa> oo v.22 


OW 


3 | 
—_ 
U1 Noy Noe 


WATL02l Cas Co yi 
| AIT AO, o 2Lv bs © ate S- 


Aig pe oy ce, O~-© wee fet dbs alee 


dn A aA haa Len ky UeCo , Le 5 ane td 
/ oerengpe Ce a a» 40 agaigern t., a Curstin eo 
ae Bair. mG C549 ers CLt0 Dy Dae ; ath D a pd 


X he Pn 3 bLeig. tothe Sn ( Los ft 
~— Anak ag As, 


— BE-3Y 
Jt-G-7y- 
| wee 


OLAKA JS. YALEER bECOSI 770 _ 43 


reference in there to this license thet <-- between 
Buffalo Forge, and there was an awareness of this 
situation. 

Q Well, I think we find that in this 
B.F. Exhibit 11, on the second page of the Munters 
Corporation letter to Ugo Bert, where it states, 
quote -- "Munters recently signed an agreement with 
Buffalo. Forge Company for the exclusive use of the 
HUMI-KOOL Fill in gas turbine air intake coolers" <- 
unquote. 

So, that from the very beginning of 
Burgess' discussions with Munters about using 
Munters' Pill in various products, Burgess had 
told that it could not obt”in the Fill for use 
gas turbine air intake coolers; is that right? 

A That's correct, sir. Usually, it took 
the form of a -- of a short -- in fact, that may 
have well been the only notice that we've ever had 
earlier of the existence of such a thing, as far as 
my knowledge. 


Subsequently, later on, several years 


later, there was a more -- more contact on that 


subject. 
MR. BURNS: fI would like to have 


marked as B. F. Exhibit 12, a letter from 


Q Yes. 

A Was it -- because I don't -- my 
Problem with that is I don't believe that is 
uniquely a Buffalo product. It is a Munters product, 
and I don't see that Buffalo had any -- anything to 
do with the creation of this new type of a cooler at 
all. 

Q What is the basis for your statement? 

A Because Munters has provided us with 
a complete system, fully engineered, ready to go, 


which we're now using, and all the information. 


Q For use of -- in making coolers to 


be used with gas turbines? 

A Or any kind of a cooler. Well, any 
kind of application, I should say. 

Q I'm distinguishing. didn't Munters 
tell you from the very beginning, before you 
ordered any fill, that it would not sell you fill 
for use with a gas turbine, but would sell you for 
uge with a cooler with any other application? 

A It has -- as you've shown here, it has 
stated that quite a few times, yeah. 

Q So, that when Munters showed you 
whatever drawings it had of how you could make a 


cooler uging Munturs' Pill, that was for use in 
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1! applications other than with gas turbines, senile: 


2 A No, Sir, because there's no difference. 
The equipment is identical, regardless of what you 
use it for, whether it's turbine or ventilation 


Purposes, or for a cooling tower. There -- there is 


no distinction that I'm aware of in the uses or the 


material supplies, or how they're used, or any other - 
any other way whatsoever. 

Q Yes. But from the very beginning, when | 
you first contacted -~ when you, as Burgess, contacted 
Munters, you were eta that Buffalo had the license to 
use the Fill in connection with coolers to be used 
with gas turbines? : 

A Yos, I did. Yes, we ware. 

Q Does Burgess have any cost studies 
compering the cost of a cooler using the Munters‘ 

Fill with another type of cooler for a particular job- 
any job? 

A X don't know of any, sir. I can't 
recall of any <- any of that at any time. 

Q Well, what is the basis for your 
statement that it costs -- that you can sell a cooler 
made with che Manters' Fiil, that design cooler, to 
* @ustomer cheaper than you can a cooler made which 


usee these other madia? 


used by Burgess during this early period to mrket their 
equipment? 

A Yes. 

Q From those materials, have you gained an 
acquaintance with the equipment that was marketed by Bure 
gess, let's say, before 1960, at least some of it? 

A I belicve so. Yes. 

Q. All right. Based on that knowledge, did the 
evaporative coolers, manufactured by Burgess,employ some 
sort of media onto which water was sprayed or dispensed 
to permit air flowing through the media to contact the 
water? 

A Yes. 

Q Did it include sometiiing to hold this media 
in an airstream? 

A Yes. 

Q Did it include some means for regulating the 
flow of this liquid over the media? 

A Yes. 


Q Did it include some sort of control system 


for controlling the amount of water flowing over the media 
or the period during wish oth the water flew -- flowed cver 
the media? 

A Yas. 


Q Is there any other component that these early 


systems included that you can think of? 

A I'm not certain if you made reference to 
the pump or not, but you must have had -- there must have 
been a pump in ell these things to recirculate the water 


and to -- and to spray it back into the system, yes. 


(No omission here.) 
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Q Is there any basic difference betweer 


the various components cf an evaporative ccoler of 
the type which you've provided for Tri-State, and 
| the details of which you just mentioned, referring to 

Burgess Exhibit 1 and 1-A, insofar as everything 
except the media is concerned, and those old 
evaporative coolers that were manufactured by - 
Mens back before 1960? 

A No. Basically, they all have the 
components. 

You have the media, you've got a 
pump and a -=- some system of getting the water 
the media, and a control valve, and electrical 
turn the pump on and off, and you need a tank, 
you need drain -- a drain opening to wash -- you 
know, clean it out, and you need a place to connect 
up ~~ to put water into the system from your city -- 
city water connections. 

They're all -- they've all been 
necessary from the beginning in any kind of 
evaporative cooling system. The only thing that's 
different is that they have this Munters type media, 
which is -~ is different than the other types of 
media. 


Now, let's direct your attention to 
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high mineral content, combined with the epray 

System and all the little nozzles with the 

artificesa in it does cause a substantial maintenance 
problem, or if they avoid the maintenance problem 

by treating the water, they have a relatively high 
expense of treating the water. 


So, it's -- it's an extra cost and 


Probably in areas with -- with bad water, and -- 


if you had one located in the City of Dallas, and 
could run off of city water, you would never have 
any maintenance problems, to speak of, with the 
evaporative cooler. 

Q So, am I correct in concluding from 
your testimony that the Munters’ media affords 
both a cost advantage at the time the customer 
acquires the equipment, and an operating advantage if 
it’s operating in an area where he's got water which 
may have minerals in it? 

4 Bad water, yes. 

Q Now, based upon your dealings with 
customers for evaporative coolers, which are to be 
used with gas turbine installations, will they 
accept -- and I'm referring to the customers who have 
Ordered equipment from Burgess -- a media other than 


the Munters' media in their evaporative cooler? 
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4 
I don't believe so. 
Q Do you believe the customers ars 


aware of these cost advantages, both acquisition cost 
aivantags and maintenance cost advantage, of the 
Munters’ media? 

A Yes. Earlier, I had marked the sales 
price and the Munters’ cost on a sheet for Mr. Burns, 
and on there I indicated the five customers that we 
had mentioned in the affidavit. Threa of those 
items were for installations where -- which had Dynel 
type media coolers, and the customers were determined 
to remove the Yynel media and the associated piping, 
and were installing the Munters type media in placa 
of it in order to gain this -=- this here -- operating | 
economies of no maintenance. 

Q You prepared for counsel for Buffalo 
Forge an exhibit which has been identified as B. PF. 
34, which tabulates the sales price of equipment to 
be provided by Burgess to the listed customers, and 
the cost to Burgess cf the Munters’ media to be 
supplied with those coolers; is that correct? 

) A Yes, I did. 

Q Was there on this tabulation of costs 

any indication, for example, of what the relative 


costs of the media supplied with the tri-state job . 


1] was to the total cooler price? 


2 A Not on this tabulation, but I do 


3 believe that was done earlier. 


‘ Q All right. Could you give me a quick 
estimate of the relative amount of the total purchase 
price? 

A I think it was about ten percent. 

Q All right. So, the media -- the Munters’ 
Media cost to Burgess represents approximately 
ten percent of the purchase price realized by 
Burgess from the sale of the evaporative cooler on 
the Tri-State job, which was a gas turbine usage? 


A Yea, sir. 


MR. BURNS: Off the record. 


(Off the record. 


(Back on the record.) 
Q (By Mr. Medlock) Now, is there any 
real question in your mind, that if you cannot acquire 
Munters’ media for use in evaporative coolers, to 
be supplied to present customers of Burgess Industries 
Incorpossted, and prospective customers, that it 
will affect the business of Burgess Industries, Inc.? 


A Yes, it sartainily will. We indicated 


| that there -- there is several hundred thousand 
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dollars in orders existing right here on this -- in 


this Affidavit, which would be -=- if we're unable to 
supply it, we ok wae to return the orders to these 
customers -- 

And frankly, I am -- I have no idea what 
the customers would do if we had to take such action, 
Plus we have other quotations to these. fr think 
we've listed to -- General Electric is the one that 
comes to mind for additional business with these 
People. 

The gas iuenes industry has been an 
economic disaster this past year. There hasn't been 
any orders for anybody for anything just about. It's 
been a very, very difficult year, and this amount 
of business is not representative of that which we 
would like to think represents a normal business year. 

We anticipate that 1976 will see more 
normalized activities in the gas turbine field, and 
that I've indicated in my Agfidavit, I've -- I 
forecast that we could do a million dollars worth of 
business -- more or less, If say. That's a guess. 

Q Is that assuming that you're provided 
with a source of supply with the Munters’ media? 
A Yes, sir, it is. 


Q And what effect, if any, would the 


unavailability of the Munters’ media to Burgess 
Industries, INcorporated have upon its anticipated 
evaporative cooler business as relates to customers 
using those coolers for gas turbine installation? 

A Well, clearly, if my expectations of 
a million dollars worth of orders could not be 
fulfilled, we would get zero orders, {f believe. 

Q All right. Would the unavailability 
of Munters’ media for use in evaporative coolers to 
be supplied to present customers and prospective 
customers at Burgess Industries, Incorporated have 
an effect on any other iine of business which 
Burgess regularly conducts? 

A Well, we've been very active in the 
packaging of all the components of a system. 

The gas turbine wanufacturers like to 
think that they've standardized equipment; however, 
in their dealings with the -- their ultimate 
customers, they've learned and discovered why 
preferences in the area of inlet treatment, 
particularly ~- this is the evaporative cooling 
and filtration supply te the gas turbine industry 
and to the utilities who use the equipment. 


The maintenance of a large industrial 


gas turbine can be reduced by more efficient inlet | 


systems, which remove dirt and other -- cther 
contaminants from the gas turbire, and sc that 

there is -- there is a lot of interest, and there's 
a lot of specialty features about the intake systen, 
each of which is somewhat modified to meet the local 
conditions of the -- the ultimate user. 


For instance, Arizona is a very 


difficult area in the country for eperating gas 


turbine equipment. Some other -= 
(Interruption; off the 
record.) 
(Back on the record.) 

A (by the witness) (continuing) As I 
was saying, that the -- the needs of a customer in 
Arizona are substantially different than the ones 
located in New Jersey, or California, or one that's 
located on a -= on an ocean-side, where they would 
have gait contaminants coming in. | 

There is a lot of -- lot of specialty 
designs in there, and we try to be flexible to 
provide equipment that meets the needs of the ultimate 
user, and to integrate this with the silencing 
equipment which -=- which we would quote normally 


for a bare bones installation -=- 


a 
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to provide this responsiveness, as it were, to the 


And if we were limited in our ability 


ultimate user, we would -- we would seriously limit 
our ability to sell other products. 

Q With some customers, have you sensed 
an interest in the customer in being provided with 
his air treating equipment for his gas turbine? 


MR. BURNS: I object to the form of 


Q (By Mr. Medlock) Have you sensed 
a preference in providing equipment to customers who 
have gas turbine installations? 
MR. BURNS: I object to what he senses. 
Q (By Mr. Medlock) Do you know, based 
on your dealings with customers with Burgess, whether 
Or not they have a preference in obtaining equipment 
to treat air admitted to their gas turbines as to 
source of supply, as among many companies, few 
companies, or a single company? 
A Yes. And again, the -- the way that 
the equipment is supplied, the locations as I 
mentioned before, are normally remote. ' 
The main selling feature of a gas 


turbine prepackaged system is that it is -- comes in 


large prefabricated assemblies that are easily fitted 


together in a field, and so that you have a minimum 
of installation costs and delay. 

All of the customers are extremely 
conscious of the need for good fit-up of the equipment 
all of them require test assembly to the greatest 
possible degree, and all of them have inspection 
programs that concentrate on the interface of 
sections together. 

So, therefore, if there were fewer 
vendors to a -- of manufactured gas turbines, there 
would be less possible interface problems in this 
remote site, which is out there somewhere. 


So, there is -- there is a lot of 


interest in one supplier putting it all together, 


test assembling it, match-marking the bolt hole, 
the inspector can come in and see it put together, 
and they feel good about it. 

Q Now, what pieces of equipment are you 
talking about that these customers would like to have 
put together by a single vendor, if possible? 

A Well, they have a duct that comes out 
of the turbine, and depending upon the manufacturer, 
this duct can come out the top, or it can come out on 
the side, or just wherever <-- 


But they have an opening that’s maybe 


four or five feet by ten or twelve feet, with a -- 


with a -- with a flange around it and bolt holes in 
it. 

That is the -- where you've got to 
start. You have to mate up to that with the first 
section, which is usually a transition. 

The transition terminates with the 
big flange; only the transition is now much wider. 
It's maybe fifteen feet wide and fifteen feet high. 

The next section bolts onto that, and 
it's -- and these just go on and on until you finish 
the whole assembly. 

These assemblies can be very large. 
They can be as many as six or seven, OF eight 
sections, all of which are very large and ali of which! 
have to be fitted together in a field without - 
without problems. 
| Q What would be the function of some of 
the sections that would be placed on the inlet side 
of a gas turbine engine? 

A Well, normally, the first device is a 
transition. 

It is necessary to increase the crosé- 
section area in order to reduce the velocity of the 


air, so that it can be effectively filtered, or cooled, 


 veccererean 


Or silencad, 

The silencer can operate at the 
highest velocity, so that the -- after the transit‘on 
the first section is normally the silencer. Beyond 
the silencer, we -- we have to have a much greater 
increase in cross-sectional areas, because filters 
and coolers are usually effective around five or 
six hundred feet per minute area of velocity -- 

And as I said, the silencer can operate 
at two or three thoussna feet; Or even higher, face 
velocity. 

, So, then, at thi, ieee we have to 
start transitioning into very large assemblies to 
handle this amount of air, and if there is a -- a 
¢evoler -- the cooler would normally be the next 
section. You would have a four-sided square, one 
side being the transition to the silancer; then the 
other three sides being -=- consisting of an oveneentiv 


cooler section, and the air would be drawn in through 


these three coolers into this covered Plenum, then 


into the silencer and into the turbine. 
Q If there were a filter, the filter 


would normally be in the same unit with ehe evaporative 


cooler? 


A Tt would be usually a design feature 


to have that filter and cooler packaged in one -= one 


housing, to cut down the number of pieces that you 
have to supply, and that’s just generally what. 

Q So, if I ama unit volume of air 
headed toward the intake of a gas turbine engine, 
it's possible for me to pass through a filter first, 
then an evaporative cooler, then a silencer, and 
into the entine, where I can react with the gas and 
Cause the engine to -= 

A This is combustion area that you're 
doing. It's going into the combuster, mixed with 
the fuel, and exploded into -~ burn, I should say, 
and into the power turbine which turna the generator. 

Q And every time I have a junction between 
pieces of this equipment, whether it's between a 
filter and a cooler, or between the cooler and the 
silencer, I have a potential misfit problem until 
it has been pre-fitted before it gets to the site 
where it's to be assembled? 

A That's correct. And normally, this 
is a major prxblem, simply because of ie size of 
the units. They're -- they're always large. These 
evaporative cooler sactions we mentioned here on 
this Tri-States preject were twenty feet wide by 


twelve feet high by four or five feet, and they did 


not have any filters in them. They only had just a 


cooler section, and there were eighteen of those 


required. 

We've made cooler sections as long 
as thirty-two feet by thirteen by eight, such that 
they all required special trucks to move then. 
They're so bulky. The problem getting into the field, 
4£ you have a flange thirty-two feet long and none 
of the bolt holes match up, it’s a major rewcerk 
problem, and this is -- this has been an area of 
contention with all of the manufacturers of gas 
turbine equipment. They -=- the intakes are big 
pieces, the exhaust silencers are big pieces, and 
they <-- they need to be test assembled and fitted 
up to minimize field problems. Any time that 
they're not, there are problems. 

Q Does Burgess Industries, Inc. supply 
to the gas turbine market the filter assemblies, 
evaporative coolers, and the silencers? 

A Yes, we do. 


(No omission here.) 


Q Have you supplied, to a gas turbine user, 
all three asscmblies in the past? 

A On the same project, you mean? 

(Counsel nods head) 

A Yes, we have. 

& Do you find that customers prefur, if possible 
to obtain ail three, assuming they're going to use all three 
from the same supplier? 

A Yes, they do. 

Q And would it affect, in your experience, the 


possibility of Burgess' selling any one or more of these 


components if it cannot supply, for example, the evaporative 


cooler, having the media desired by the customer? 

A Well, it would certainly limit it, our ability 
to do that. And if someone else were to offer a package, 
you know, all the components, it would place our proposal 
at a disaivantage. 

Q Would it be to the advantage of one of your 
competitors, who does not supply all three components to 
gas turbine users. namely the filter assembly, the evapora- 
tive cooler and the silencers to prevent Burgess Industries 
from supplying all three? 

& I would think se, yes. 

Q Under questioning by counsel for Buffalo 


Forge, you, upon being asked: Did you contimie to propose 


